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TRAINING OBJECTIVES

To enable participants to:

e Understand and apply a preventive team
approach to ensuring nondiscrimination
in all programs or activities of DOT
recipients.

e Identify major activities/decisions and
address Title VI issues in each phase of
project advancement including the Motor
Carrier Safety Assistance Program.

e Understand the roles and responsibilities
of program and civil rights officials in a
team approach.



INTEGRATION OF TITLE VI
IN THE PROCESS

2> ACTION: Follow discussion with
handout.

e Traditional vs. Preventive approaches to
Title VI Program Implementation.

e Approach initiated in Region 6 may be
called “Systematic Inter-Disciplinary

g




TRAINING OVERVIEW

> ACTION: Introduce yourself and tell us

:

what you expect from course.
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TRAINING OVERVIEW

2 ACTION: Review Training Materials

- Training Course Outline

- Notebook, ‘“Preventing Discrimination in the
Federal Aid Program: A Systematic Inter-
Disciplinary Approach”

- Compliance Officer’s Manual




TRAINING OVERVIEW

2> ACTION: Review Training Materials,
(continued)

- Booklet, “Community Impact Assessment”’

- Handout, “Integration of Title VI and
Highway Process”

- Handout, “Nondiscrimination Case Studies

- Handout, *““Title VI Inquiry - Arizo
for Law in the Public Interest”



TRAINING OVERVIEW

> ACTION: Review Training Materials,
(continued)

- Handout, “Processing Complaints of
Discrimination under Title VI of the

Civil Rights Act of 1964

- Handout, ‘““Data Collection/Analysis for
Addressing Title VI & Environmental
Justice in the Long Range Planning
Process”

— Course Evaluation Questionnaire
— Attendance Roster



TRAINING OVERVIEW

ACTION: Form Teams
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LEADING CHANGE
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SITUATIONAL AWARENESS

GETTING THERE
s SEE THE BIG PICTURE

= KNOW WHAT’S AROUND YOU




SITUATIONAL AWARENESS
GETTING THERE

m IDENTIFY SPECIFIC OBJECTIVE OF
PROGRAM {Civil Rights Programs,

Planning, Project Development, Right of
Way, Construction, Research, MCSAP}

m ASSESS YOUR ACTIVITIES/
POLICIES/PROGRAM AGAINST
OBJECTIVE.

m USE INFORMATION TO
LEAD/CREATE CHANGE.



THE SUCCESS OF FAILURE

e LEARN FROM FAILURE
e DON’T FEAR FAILURE

e TRY AGAIN BUT USE KNOWLEDGH /
OBTAINED FROM FAILURE

e LEAD CHANGE!!! —
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TITLE Vi

e “No person in the United States shall, on
the grounds of race, color, or national
origin, be excluded from participation in,
be denied the benefits of, or be subjected
to discrimination under any program or
activity receiving Federal financial
assistance.”

ACTION: As a Team, Develop
Objective Statement




23 U.S.C. 324

® “No person shall on the ground of sex be
excluded from participation in, be denied
the benefits of, or be subjected to
discrimination under any program or
activity receiving Federal assistance
under this title or carried on under this
title.”



SECTION 504 -
REHABILITATION ACT OF
1973, 29 U.S.C. 790

e “No qualified handicapped person shall,
solely by reason of his handicap, be
excluded from participation in, be denied
the benefits of, or be subjected to
discrimination under any program or
activity that receives or benefits from
Federal financial assistance.”




THE AGE DISCRIMINATION
ACT OF 1975, 42 U.S.C.
6101

e “No person 1n the United States shall, on the
basis of age, be excluded from participation
in, be denied the benefits of, or be subjected
to discrimination under, any program or
activity receiving Federal financial
assistance.”



TITLE VI - Continued

e Employment generally not covered under
Title VI.

e Title VI covers employment when:

— The primary purpose of federal
assistance is to provide employment or

— Discrimination in employment leads to
discrimination in services or benefits.



THE CIVIL RIGHTS ACT OF

1964-Major Titles
e Title I-Voting Rights

e Title II-Public Accommodations (hotels,
restaurants, gas stations)

e Title III-Public Facilities

e Title IV-Public Schools (Desegregation)
e Title V-Commission on Civil Rights

e Title VI- Programs & Activities

e Title VII-Fair Employment

e Title VIII-Registration and Voting




AUTHORITIES_I h

e Title VI of the Civil Rights Act of 1964
became law on July 2, 1964.

— Initially prohibited discrimination in
Federally assisted programs.

e DOT issued implementing regulations on
June 18, 1970 {49 CFR 21}

- Require Affirmative Action

- Require recipients to execute Title VI
assurance as condition of Federal aid.



AUTHORITIES-Continued

e Standard DOT Title VI Assurance
Commits Recipient to:

- Comply with Title VI

_ Include Title VI Provisions in its
contracts.

s Appendix A-All Contracts

s Appendix A provides for sanctions for
non-complying contractors, including
withholding payments and
cancellation, termination or suspension
of the contract.



AUTHORITIES-Continued

- Appendix B-Deeds Transferring
Property

- Appendix C-Deeds, Leases, Permits for
further transter of property acquired or
improved for construction or use of or
access to space on, over, or under
property acquired.



AUTHORITIES-Continued

e FHWA Title VI Regulations {23 CFR
200}

— Issued December 10, 1976

— Include guidelines for implementing Title
VI Programs and conducting Title VI
reviews.

— Provide for correction of deficiencies
uncovered by FHWA within 90 days.

- Require recipients to conduct annual
reviews of their various programs.



AUTHORITIES-Continued

e FHWA Title VI Regulations Require;

— Recipient to establish civil rights unit
with adequate staff to implement all civil
rights requirements.

- Development of complaint processing
procedures and investigations by trained
personnel.



AUTHORITIES-Continued

e FHWA Title VI Regulations Require;

- Development of data collection
procedures to 1dentify participants and
beneficiaries of programs (relocatees,
impacted citizens, affected communities).

— Annual submittal of Title VI Plan and
Report of Accomplishment and Goals
for following year.




AUTHORITIES-Continued

e Federal-Aid Project Agreement

— The Di1vision Administrator and the State
should agree on a format.

- Requires State to comply with Title 23,
the regulations implementing Title 23,

and the policies and procedures
established by the FHWA.

— State must also comply with all other
applicable Federal laws and regulations.



AUTHORITIES-Continued

e Required Contract Provisions, Federal-
A1d Construction Contracts (Form FHWA
1273, Section 1., Paragraph 3 and Section
I1., Paragraph 8.)

_ Prohibits discrimination in selection
and retention of subcontractors and
material suppliers.

_ Provides for the termination of the
contract.

e State Approved Title VI Program
Document



AUTHORITIES-Continued

e Executive Order 12898, “Federal Actions to
Address Environmental Justice in Minority
Populations and Low-Income Populations”-Signed

February 1994.

- Requires identification of high and adverse
human health or environmental effects of
programs, policies and activities on minority
and low-income populations.

e DOT Order 5680.1, Released April 15, 1997,
establishes policies to promote the principles of
Environmental Justice by incorporating those
principles in all DOT programs.



THE PLANNING PROCESS
e Under ISTEA-Metropolitan & Statewide.

e Multi-modal.

e Joint FHWA & FTA oversight.

e Transportation Plan & TIP/STIP.
e Proactive public involvement.

¢ Financial plan.

e Linkage between planning &
environmental considerations.

e 20 year horizon on State & MPO Plans.
e Continuous process.
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THE PLANNING PROCESS -
METROPOLITAN PLANNING

e Metropolitan Planning required since
1962-3C Planning Process (Cooperative,
Continuous and Comprehensive)

e Cooperative effort - State, MPO &




THE PLANNING PROCESS -
STATEWIDE PLANNING.

e New under ISTEA.

e State must cooperate/coordinate with
planning partners.

¢ Different air quality connection.
e Can be policy plan.
e Not fiscally constrained.

e Focus for transportation decision
making.



THE PLANNING PROCESS -
PLANS & PROJECTS

e Project genesis should be planning
process.

e Federally funded projects in
metropolitan areas must be in plans.

e Transportation system is context.

e Focus is mobility, access & community
goals.



THE PLANNING PROCESS -
PLANNING & SEE FACTORS

e Social, economic & environmental
factors.

e Analysis of transportation problems in
communlty context. E
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THE PLANNING PROCESS -
PROGRAMS

e Transportation Improvement Program
(TIP).

- 3 year focus.

- Project specific.

- State (STIP) and Metropolitan (TIP).
- Financial plan.

- Public Involvement.



THE PLANNING PROCESS -
PROGRAMS

e Consistent with Metropolitan Area Plan.
e Updated every two years.

e Amendments.

e Air quality.

e Approved by MPO & Governor.

e STIP approved by FHWA & FTA.



THE PLANNING PROCESS -
PUBLIC INVOLVEMENT

e Two way communication incorporating
public views, concerns & issues into
decision making.

e Designed to fit local circumstances.
e Performance not process oriented.

¢ Ensure involvement of transportation
disadvantaged.



THE PLANNING PROCESS -
KEY POINTS

e Public Involvement.

— Should be able to demonstrate analysis
of community profile.

- Focus for system & community trade-
offs.

- Should be able to articulate key issues
including social impacts.

- Process not guarantee.



TITLE VI ISSUES - PLANNING &
PROGRAMMING

e Is there effective public involvement process
& participation?
- Recognition of unique &/or key
community context.

- Mechanisms for reaching & involving
minority community.

— Availability & accessibility of information.
— Multiple mechanisms for involving public.
— Accessibility of process.



TITLE VI ISSUES - PLANNING &
PROGRAMMING

e How effectively is citizen input
considered?

e Equitable provision of transportation
facilities & services.

e Coordination with sovereign Indian
tribal governments.

e Off-setting impacts across investments.



TITLE VI ISSUES - PLANNING &
PROGRAMMING

¢ Documenting consideration & analysis of
issues?

- Community description.
- Ethnic & racial profile.
- Income distribution.

- Transportation service availability &
accessibility.



TITLE VI ISSUES - PLANNING &
PROGRAMMING

e How are project priorities, impacts &
benefits addressed?

e Is there adequate analysis of SEE effects?

e Is there an open participation in
contracting for key studies & activities?

e How are revisions & updates handled?

> ACTION: Review Handout, ““Data
collection/analysis for Addressing Title
VI & Environmental Justice in the Long
Range Planning Process”



THE PROCESS-PROJECT
DEVELOPMENT

e Phase between Planning and
Construction.

e Determination of SEE effects made

pursuant to National Environmental
Policy Act of 1969.

e Continues where Planning stopped and
goes through design, right-of-way, and
construction.



THE PROCESS-PROJECT
DEVELOPMENT, Cont'd.

e State DOT’s perform analysis and
prepare environmental document with
FHWA assistance and oversight

e Open and collaborative.
e Public interest decision making.

e Potential for impacts determine degree of
needed analysis.



PROJECT DEVELOPMENT
IDENTIFICATION/ ANALYSIS OF SEE FACTORS

SIGNIFICANT IMPACT




THE PROCESS - PROJECT
DEVELOPMENT, Cont'd.

e Categorical Exclusion (CE)
(23 CFR 771.117)
— Not an environmental document.

- Represents determination that project
will have no significant SEE impacts.



THE PROCESS - PROJECT

DEVELOPMENT , Cont'd.
e CE Examples

— Utility installations, bicycle/pedestrian
lanes, fencing, signs, pavement
markings, small passenger shelters,
traffic signals, railroad warning
devices, emergency repairs, rest area
improvements, minor modification or
reconstruction on essentially same
alignment or location, etc.

- Specifications, acquire rights-of-way and
advertise project for construction.



THE PROCESS-PROJECT
DEVELOPMENT, Cont'd.

e Environmental Assessment (EA)

- May require consideration of one or
two alternatives including no-build.

- Prepared when significance of impacts
not known or clearly established.

¢ Finding of No Significant Impact
(FONSI)

- Prepared if EA reflects no significant
impact.



THE PROCESS-PROJECT
DEVELOPMENT, Cont'd.

e Environmental Impact Statement (EIS)

- Projects with significant impact on the
environment.

- Requires;
= Consideration of all reasonable
alternatives, including no-build.
= In-depth analysis of SEE effects.

= Preparation of Notice of Intent
(NOI), Draft EIS (DEIS), Final EIS
and Record of Decision (ROD).



THE PROCESS-PROJECT

DEVELOPMENT, Cont'd.
e DEIS should identify;

- Location of project.
- Population makeup.

e FEIS should identify preferred
alternative.
- Adoption of FEIS by FHWA constitutes

approval of location and major design
features.

- State may develop final engineering design
plans and specifications, acquire rights of
way & advertise project for construction.



THE PROCESS-PROJECT
DEVELOPMENT, Cont'd.

¢ End product is a decision on location and
design.

e Decision document: CE, FONSI, ROD.



TITLE VI ISSUES-PROJECT
DEVELOPMENT

e Is public involvement adequate?.
- Early and continuous.
- Appropriate community outreach.

- Feedback to community during the
process.

e Are public hearing requirements
satisfied?

— Informal v. formal.
- Open forum public hearing format.



TITLE VI ISSUES-PROJECT
DEVELOPMENT, Cont'd.

e Is there adequate identification of SEE
impacts?
- Beneficial Impacts
mIncreased access to facilities/services

= Upgrading of affected communities.




TITLE VI ISSUES-PROJECT
DEVELOPMENT, Cont'd.

e Is there adequate identification of SEE
impacts?
- Adverse Impacts

= Diminished access to
facilities/services.

= Disruption of community cohesion.

= Disruption of people, businesses and
farms.

= Changes in tax base and property
values.



TITLE VI ISSUES--PROJECT
DEVELOPMENT, Cont'd.

e Is there equitable mitigation of impacts?
- Sequencing of mitigation (CEQ
regulation)
- Identify in CE, EA, EIS.

-~ Commitments in CE, FONSI, ROD are
binding.



TITLE VI ISSUES-PROJECT
DEVELOPMENT, Cont'd. @

e Examples of mitigation.

- Restoration of circulation and pedestrian

N [ONE WAy 3

- Relocation assistance and advisory services,
replacement housing and moving payments
for displaced families and businesses.

- Maximum retention of existing vegetation in
grading plans for ramp and right-of-way
areas.

— Provision for last resort housing.



TITLE VI ISSUES-PROJECT
DEVELOPMENT, Cont'd

: :
e Examples of mitigation.

— Traffic control.

- Traffic signalization and street lighting
improvements.

- Employment, training, and contractlng
opportunities.

_ Noise barriers and buffer zones.
- Landscaping



THE PROCESS-RIGHT OF
WAY

e Appraisal/Appraisal Review
- Provides basis for payment.
— Estimate of fair market value, an
opinion.
- Fee appraisers may be used.
— All appraisals must be reviewed.



THE PROCESS-RIGHT OF
WAY

e Negotiations/Acquisition
- Sensitive, involves direct contact with public.

- Agency required to make prompt written
offer for full amount believed to be just
compensation.

- Agency required to make every effort to
acquire property by negotiation.
— Coercion prohibited.

- Condemnation proceedings available if
agreement not reached.



THE PROCESS-RIGHT OF
WAY

e Relocation Assistance and Payments

=2

_ Written notices ===
= General information on relocation
program

= Notice of relocation eligibility
= 90 day notice
- Relocation services
- Replacement dwelling prior to dis!acement
- Replacement housing payments
- Moving and related expenses



THE PROCESS-RIGHT OF
WAY

e Property Management
(Refers to managing property acquired for
highway purposes.)
— Activities
= Selection of management firms/demolition
contractors
= Property lease/rental r
= Disposition of improvements/right of way s
= Management of airspace



TITLE VI ISSUES-RIGHT OF
WAY

e Appraisal/Appraisal Review
— Use of fee appraisers
- Selection of comparables
- Adjustments to subject
- Severance/consequential damages
- Minimum payments



TITLE VI ISSUES-RIGHT OF
WAY

e Relocation Assistance and"Payments
- Degree of relocation services provided
— Selection of replacement housing
- Decent, safe and sanitary inspections
— Personal contacts



TITLE VI ISSUES-RIGHT OF
WAY

e Property Management
— Selection of contractors/firms
— Determination of rent amounts
— Procurement of bids

f

_ Mainten rent
.
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THE PROCESS-
CONSTRUCTION

e Execution of Project Agreement
(Approval of PS&E, Authorization to
Proceed & Obligation of Funds).

e Advertising for bids.
e Contract award.

e Subcontract approvals.

e Monitoring of work.
e Implementation of mitigation measures.
¢ Final inspection and acceptance.



TITLE VI ISSUES-  «
o
e.

|

CONSTRUCTION

e Incorporation of contract provisio

e Monitoring/inspection of work by §
e Impact mitigation

- Safety through construction zo&
- Noise and air impacts
- Employment and contracting goals

e Prequalification, bonding, licensing
requirements



TITLE VI ISSUES-
CONSTRUCTION

e Approval of subcontracts.

e Approval of plan changes, supplemental
agreements.

e Assessment of sanctions
- Liquidated damages
- Withholding payment
— Suspension/termination of contract
- Decertification
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MOTOR CARRIER
PROGRAMS

e To Enhance the Safe Transportation of

Property and Passengers by Commercial
Motor Vehicle

e Motor Carrier Safety State Programs:

— Motor Carrier Safety Assistance Program
(MCSAP)

— *Commercial Driver’s License Program
— *Size and Weight Program

— *No Zone Program
(*No Federal Funds)



Motor Carrier Safety

Assistance Program
A State-Federal Partnership That Works

e STAA of 1982

— Initial MCSAP Authorization. Grants for
Program Development & Implementation

— Activities 1983 - 1987: NAS Inspections; SN;
SRs.

— Inspections increased >72%; Fatal Crash
Rate < 3.5 - 3.7 (per Mill. CMYV Miles
Traveled).



Motor Carrier Safety
Assistance Program

e CMVSA of 1986
— Reauthorize MCSAP thru 1991

— Introduces CDL, “Serious CDL Violations”
& Sanctions

— Fatal CMYV Crash Rate Declines from 3.8 - 2.9
(per mill. CMV Miles Traveled).



Motor Carrier Safety
Assistance Program

e ISTEA
— Reauthorize MCAP thru 1997

— CMYV Traffic Enforcement (Detection &
Enforcement of CMV Moving violations).

— NGA Data Collection L& Movement to
Performance Base Implementation

— Public Outreach & Education (No-Zone).

— CMYV Fatal Crash Rate hovers ~2.6 (per 100
mill. CMV Miles Traveled).



Motor Carrier Safety
Assistance Program

e TRANSPORTATION EQUITY ACT
(TEA-21)
— Reauthorize MCSAP thru 2003.

— Increases Funds to carry out ‘“Performance
Based” Implementation

— State Specific Flexibility (Inspections;
Improved Data Collection; Traffic
Enforcement; PE; CRs).

— Search to stimulate next “bump downward” of
CMYV Fatal Crash Rate




Motor Carrier Safety
Assistance Program

e NATIONAL PROGRAM ELEMENTS
OF MCSAP

— Driver/Vehicle Inspections
— Safety Net

— Traffic Enforcement

— Public Education

— Compliance Reviews



Motor Carrier Safety
Assistance Program
e OBJECTIVE

— To reduce number and severity of accidents
and hazardous materials incidents involving
CMYVs by substantially increasing level of
nationally uniform inspection &
enforcement activity.

= Enforce State traffic laws & regulations designed
to promote safe operation of CMVs.

= Provide grants to States to enhance safety.
= Provide grants to States to educate the public.



Motor Carrier Safety
Assistance Program
e VEHICLE & DRIVER INSPECTION

— Ensure regular inspection & repair of trucks
& buses.

— Interstate commerce vehicles must pass
inspection.

— Inspection standard developed by
Commercial Vehicle Safety Alliance.

— Motor Carriers:
= Maintain drivers inspection report.

= Require a post-trip inspection report.



Motor Carrier Safety
Assistance Program

e COMMERCIAL DRIVER’S LICENSE
(CDL) PROGRAM

— Ensure drivers have one license & 1s qualified
to operate the vehicle.

e PUBLIC AWARENESS GRANTS

— National campaign to educate the motoring
public.

— Mechanism to reduce negative attitudes.

— Awareness of Federal/State initiatives t reduce
# of traffic crashes & deaths.



Motor Carrier Safety

Assistance Program

e MOTOR CARRIER RESEARCH
PROGRAM

— Support high-priority national problem areas.
— Examine new technologies.

— Evaluate commercial drivers & vehicles.
— Perform special tests.

— Provide data for regulations.

— May 1nvolve: hazardous material movement,
vehicle inspections & maintenance, carrier
assessment & compliance reviews, tax &
registration uniformity, and size & weight.



Motor Carrier Program

Issues

e SELECTION OF VEHICLES & DRIVERS FOR
SAFETY INSPECTIONS

e SELECTION OF MO’
COMPLIANCE REV

[OR CARRIERS FOR
EWS

e ADMINISTRATION OF CDL PROGRAM

e SELECTION OF
CONSULTANTS/UNIVERSITIES FOR
RESEARCH PROGRAMS

e RECIP

ENT EMPLOYM

RESULTS IN DISPARA’
e ADMINISTRATION OF FEDERAL & STATE

LAW

ENT PRACTICE
'E TREATMENT




ROLES & RESPONSIBILITIES

e Within context of Interdisciplinary Team

- Traditional approach involved all disciplines
working only within their respective
discipline.

- Traditional approach involved little or no
systematic communication.

- Team approach involves Civil Rights and
Program Personnel working togethe




ROLES AND

RESPONSIBILITIES
e PROGRAM PERSONNEL

- Personnel in various program areas such as;
= Planning
= Design

by

= Safety

= Environment
= Right of Way
= Legal

= Construction
= Research

s OMC



ROLES AND
RESPONSIBILITIES, Cont'd.

e CIVIL RIGHTS/TITLE VI OFFICIALS

— Jointly w/Program Personnel develop
and deliver Technical Assistance

= Training

m Guidelines

= Interpretations

m Environmental Program Review
s Annual Work Plan Preparation



ROLES AND
RESPONSIBILITIES, Cont'd.

— Technical Assistance (continued)
m Complaint Procedures

m Assist in identification of Title VI
impacts of proposed projects.

= Assist in identification of mitigation
measures.



ROLES AND
RESPONSIBILITIES, Cont’d.

e Jointly With Program Personnel
Develop and Conduct Program Oversight

1 Conduct Title VI Program reviews
or participate w/Program Officials.

s Determine Title VI Compliance.

= Review Title VI Plans.
= Monitor deficiency correction.



ROLES AND
RESPONSIBILITIES, Cont'd.

- Program Oversight (continued)
= Report accomplishments.
= Process complaints.

e Program Personnel

- Ensure Title VI requirements considered
and addressed in program areas.

- Inform Title VI Officials of Title VI Problem
areas and complaints.

- Notify Title VI Officials of Title VI findings
from routine program reviews.



DOCUMENTATION

e Generally, routine correspondence
reflecting Title VI/Environmental Justice
issues identification and consideration
will suffice.

e Program review reports focusing on Title
VI or including Tit
method.




TITLE VI PLAN
DEVELOPMENT

e Major Plan Components
- Statement of Policy
- Organization and Staffing of Civil Rights
Unit
— Title VI Monitoring/Review Process
- Compliance Procedures
— Title VI Assurances
— Accomplishment Report
- Annual Work Plan

— List of State policies, manuals, directives
applicable to Title VI



PROCESSING COMPLAINTS

> ACTION: Review and discuss handout,
“Processing Complaints of
Discrimination Under Title VI of the
Civil Rights Act of 1964”

e A structured/organized, team approach is
critical to effective complaints processing.

e The Law

e The Process
— Authorities

_ Determination of Jurisdiction

_ Action



CREATING A SYSTEMATIC
INTER-DISCIPLINARY
APPROACH TO TITLE VI OF
CIVIL RIGHTS ACT OF 1964

A STRATEGY



TOP MANAGEMENT

SUPPORT &
e Convince your CAO @:% a
| (.

- Approach is proactive vs. reactive.

- Reduces State’s vulnerability.

- Reduces chance of program/project
delays or disruptions.

— Builds credibility for State in public’s
eye.

- Involves all disciplines/creates team
approach and improves quality.




CREATE INTER-
DISCIPLINARY TEAM

e Brief program office heads on inter-
disciplinary approach.

e Ask each program office to designate
Title VI Liaison to serve on Title VI
Team.

e Issue notice under CAQO’s signature
announcing the team, its objective and
identifying team members.



PROGRAM ASSESSMENT

e Conduct first team meeting.

e Ask team to review current Title VI Plan
Document

e Ask team to assess status of
transportation program in State.

e Identify areas of vulnerability and/or
need.

e Prioritize areas of vulnerability.



PREPARE PLAN

e Formulate strategies to address areas of
vulnerability.

e Prioritize strategies.

e Make necessary revisions to Title VI Plan
Document

e Develop Work Plan.

e Establish roles and responsibilities.
e Act on plan.

e Periodically assess plan.

e Adjust as necessary.



MAINTENANCE

e Maintain awareness.
e Meet periodically.
e Ensure training continues.

Yy
-

® Assess.

e Evaluate.




e Another Perspective--Key Considerations
e Data Collection

- Identify affected populations, communities.

- Identify target for delivery of information.
~ Identify sources of input.

e Distribution & Types of Systems,
Facilities & Projects

— Identify beneficiaries.
— Identify exclusion.
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e Public Involvement

— At all phases.
- During all activities.

- Systematic/ongoing.

e Identification of Impacts

- Adverse.
- Beneficial.
- Disproportionately high.
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¢ Elimination/Mitigation of Impacts &
Enhancements

e Employment/Contracting Opportunities




SHOW TIME

“ " RUE COLORS”




COURSE EVALUATION
(Payback!)

ACTION: Tell us about course by
commenting on the followmg P’

- What did we do right?
- What can we do better" -y ,ﬂ
-~ How can we do better? '-|-

- Any other comments or recommendatlons

ACTION: Turn in your evaluation.



EL FIN (THE END)

¥ THANK YOU VERY MUCH!!!

"




PREVENTING DISCRIMINATION IN THE FEDERAL
AID PROGRAM: A SYSTEMATIC
INTERDISCIPLINARY APPROACH
Tab 2

Federal-Aid Highway Programs



Introduction

Nomdiscrimimatiomn

The focal point of nondiscrimination law is Title VI
of the Civil Rights Act of 1964, which prohibits dis-
crimination on the basis of race, color, or national ori-
gin. However, the broader application of nondiscrimi-
nation law may be found in other statutes, regulations
and executive orders. Discrimination based on sex is
prehibited by Section 324 of the Federal-Aid Highway
Act, which is the enabling legislation for the Federal
Highway Administration (FHWA). The Uniform Reloca-
tion Assistance and Real Property Acquisition Policies
Act of 1970 prohibits unfair and inequitable treatment
of persons as a result of projects which are undertaken
with Federal financial assistance. Section 504 of the
Rehabilitation Act of 1973 prohibits discrimination on
the basis of disability as does the Americans with
Disabilities Act of 1990 (ADA). The ADA also prohibits
discrimination in the provision of access to public
buildings, and it requires that nonconforming rest stops
be made accessible by wheelchair. Age discrimination
is prohibited by the Age Discrimination Act of 1975.
The Civil Rights Restoration Act of 1987 clarified the
intent of Title VI to include all programs and activities
of Federal-aid recipients and contractors whether those
programs and activities are federally funded or not.

In addition to these statutory authorities, Executive
Order 12898, “Federal Actions to Address Environmen-
tal Justice in Minority Populations and Low-Income
Populations,” signed in February of 1994, requires Fed-
eral agencies to achieve environmental justice as part
of its mission by identifying disproportionately high
and adverse human health or environmental effects of
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its programs, policies, and activities on minority and
low-income populations. 1t is the intent of FHWA to
carry out its environmental justice responsibilities as
part of its overall nondiscrimination program.

Due to the broad scope and extensive number of
nondiscrimindtion laws, most civil rights and program
personnel have had difficulty in keeping up with, as
well as understanding how nondiscrimination require-
ments apply to their daily program activities. Just as
often, civil rights and program personnel are unable to
keep up with the changes in the Federal-aid highway
process, especially since the inception of the
Intermodal Surface Transportation Efficiency Act of
1991 (ISTEA). Title VI issues may arise during any
phase of the Federal-aid program.

If Title VI issues are not recognized, they cannot be
addressed by program personnel. Decisions made
could violate Title VI and adversely affect the lives of
people. Findings of discrimination can also result in
costly disruptions to the Federal-aid program. In one
State, for example, a finding of discrimination by the
U.S. Department of Transportation, based on a com-
plaint, delayed construction of a major urban freeway.

The purpose of this manual is to describe the vari-
ous elements of the Federal-aid program in order to .
ensure that all nondiscriminatory requirements are
identified and considered in advance of any decision-
making activities. A coordinated and cooperative
approach by program and civil rights specialists is
essential.
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Federal-Add Highway Prograns

The following wnarrative describes the Federal-aid

highway program. It is primarily for the guidance of
Federal and State Civil Rights personnel as well as
Federal and State program personnel since both groups
are charged with the effective execution of nondiscrim-
ination laws and regulations relating to the Federal-aid
bighway process. The information and ferms used in
this guide may vary from State to State. Therefore, ques-
tions regarding how the Federal-aid highway process is
carried out in any particular State should be divected to
appropriate program area personnel. It should further
serve as an opportunity for Civil Rights personnel and
program area personnel _fo work closely in carrying
ot their mutual nondiscrimination program responsi-
bilities.

I. THE PLANNING PROCESS

A. Generadl

There are various analyses and studies which are

completed in the process of developing an efficient
transportation plan. States have the primary responsi-
bility for preparing and maintaining the statewide plan
and the Statewide Transportation Improvement
Program (STIP). Many Metropolitan Planning
Organizations (MPQO) have their own staff which per-
form most of the technical work. Other MPOs rely on
a consortium of State and local government staff to per-
form the necessary technical analyses. In the smaller
urban areas, the State may do the analyses for the
MPO. Occasionally, when MPOs do not have the capa-
bilities, consultants may be hired to conduct planning
studies, traffic studies, corridor studies, or other highly
technical work.

Major changes were made in the planning process
by ISTEA. The changes are reflected in the imple-
menting rules 23 Code of Federal Regulations (CFR)
450, jointly published by FHWA and the Federal Transit
Administration (FTA) in the October 28, 1993, Federal
Register. Subpart B covers statewide planning and
Subpart C covers metropolitan planning. Related regu-
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lations are in 23 CFR 500 dealing with Management and
Monitoring Systems and in 40 CFR 51 and 93, dealing
with air quality conformity. Implementation of the
Federal planning requirements is a cooperative process
involving several key agencies. The FTA and FHWA
jointly oversee the planning process.

B. Statewide Planning

A statewide transportation planning process is now
required. There was no requirement for statewide
planning prior to ISTEA. The statewide transportation
planning process produces long-range intermodal
statewide transportation plans and short-range pro-
grams of projects. The decision-making effort for this_
process is open for input from a variety of participants
and any others who wish to be involved. The short-
range program of projects is called a STIP and must
include at least all projects proposed to be funded by
Title 23 or FTA funds. The ISTEA and the rules contain
a list of 23 factors that must be considered in the-
statewide planning process. - The 23 factors are listed
here and at 23 CFR 450.208. ) . B

23 Factors Considered in the Statetwide
Planning Process

1. The transportation needs (strategies and other”
results) identified through the management systems
required by 23 United States Code (U.S.C.) 303 (modl—
fied by the National Highway System).

2. Any Federal, State, or local energy use goals
objectives, programs, or requirements.

3. Strategies for incorporating bicycle transportation
facilities and pedestrian walkways in appropriate pro-
jects throughout the State.

4. International border crossings and access to ports,
airports, intermodal transportation facilities, major
freight distribution routes, national parks, recreation
and scenic areas, monuments and historic sites, and
military installations.

5. The transportation needs of nonmetropolitan
areas (areas outside of MPO planning boundaries)_
through a process that includes consultation with local
elected officials with jurisdiction over transportation.
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6. Any metropolitan area plan developed pursuant
to 23 U.S.C. 134 and Section 8§ of the Federal Transit
Act, 49 U.S.C. app. 1607.

7. Connection between metropolitan planning areas
within the State and with metropolitan planning areas
in other States. :

8. Recreational travel and tourism;

9. Any State plan developed pursuant to the Federal
Water Pollution Control Act, 33 U.S.C. 1251 et seq. (and
in addition to plans pursuant to the Coastal Zone
Management Act).

10. Transportation system management and invest-
ment strategies designed to make the most efficient use
of existing transportation facilities (including consider-
ation of all transportation modes).

11. The overall social, economic, energy, and envi-
ronmental effects of transportation decisions (including
housing and community development effects and
effects on the human, natural, and. manmade environ-
ments).

12. Methods to reduce traffic corigéstion and to pre-
vent traffic congestion from developing in areas where
it does not yet occur, including methods which reduce
motor vehicle travel, particularly single-occupant motor
vehicle travel.

13. Methods to expand and enhance appropriate
transit services and to increase the use of such services
(including commuter rail).

14. The effect of transportation decisions on land
use and land development, including the need for con-
sistency between transportation decision-making and
the provisions of all applicable short-range and long-
range land use and development plans (analyses
should include projections of economic, demographic,
environmental protection, growth management and
land use activities consistent with development goals
and transportation demand projections).

15. Strategies for identifying and implementing trans-
portation enhancements where appropriate throughout
the State. - T

16. The use of innovative mechanisms for financing
projects, including value-capture pricing, tolls, and
congestion pricing.

17. Preservation of rights-of-way for construction of
future transportation projects, including identification
of unused rights-of-way which may be needed for
future transportation corridors, identification of those
corridors for which action is most needed to prevent
destruction or loss (including strategies for preventing
loss of rights-of-way).

18. Long-range needs of the State transportation
system for movement of persons and goods.

19. Methods to enhance the efficient movement of
commercial motor vehicles.
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20." The use of 7life—cycle costs in the design and
engineering of bridges, tunnels, or pavements. —

21. The coordination of transportation plans and
programs developed for metropolitan planning areas of
the State under 23 U.S.C. 134 and Section 8 of the
Federal Transit Act with the statewide transportation
plans and progranis developed under this subpart, and
the reconciliation of such plans and programs as nec-
essary to ensure connectivity within transportation
systems.

and local roads that support rural economic growth
and tourism development, Federal agency renewable
resources mandgefent, and multipurpose land man--
agement practices, including recreation development. _.

23. The concerns of Indian tibal governments
having jurisdiction over lands within the boundaries
of the State. T o

C. Mefropolitan Planning

The planning process that has been required since
the 1962 Highway Act has been greatly enhanced by
ISTEA. Just like the statewide planning process, the
metropolitan planning process must produce a long-
range plan and transportation improvement program
(TIP) that includes at least all projects that are to be
Title 23- or FTA-funded and all others involving an
FHWA or FTA approval action. Financial considera-
tions, movement of environmental considerations into”
the planning process, etc., are emphasized in the ISTEA
and in the implementing rules. The ISTEA and its rules
contain a list of 15 factors that must be considered in
the metropolitan planning process. The National
Highway Designation Act of 1995 added a sixteenth
item referred to_as Recreational Travel and Tourisni
These factors are listed below and in 23 CFR 450.316....

16 Factors Considered in the
Metropolitan Planning Process

1. Preservation of existing transportation facilities
and, where practical, ways to meet transportation
needs by using existing transportation facilities more
efficiently. '

2. Consistency of transportation planning with
applicable Federal, State, and local energy conservation
programs, goals, and objectives.

3. The need to relieve congestion and prevent con-
gestion from occuiring where it does not yet occur
including:

(a) The consideration of congestion management
strategies or actions which improve the mobility of
people and goods in all phases of the planning
process; and
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(b) In Transportation Management Areas, a conges-
tion management system that provides for effective
management of new and existing transportation facili-
ties through the use of travel demand reduction and
operation management strategies (e.g., various ele-
ments of Intelligent Transportation Systems) shall be
developed in accordance with Section 450.320.

4. The likely effect of transportation policy decisions
on land use and development and the consistency of
transportation plans and programs with the provisions
of all applicable short- and long-term land use and
development plans. The analysis should include pro-
jections of metropolitan planning area economic,
demographic, environmental protection, growth man-
agement, and land use activities consistent with
metropolitan and local/central city development goals
(community, economic, housing, etc.), and projections
of potential transportation demands based on the inter-
related level of activity in these areas.

5. Programming of expenditures for transportation
enhancement activities as required under 23 U.S.C. 133,

6. The effects of all transportation projects to be
undertaken within the metropolitan planning area,
without regard to the source of funding (the analysis
shall consider the effectiveness, cost effectiveness, and
financing of alternative investments in meeting
transportation demands and supporting the overall effi-
ciency and effectiveness of transportation system per-
formance and related impacts on community/central
city goals regarding social and ecoriomic development,
housing, and employment).

7. International border crossings and access to ports,
airports, intermodal transportation facilities, major
freight distribution routes, national parks, recreation
areas, monuments and historic sites, and military instal-
lations (supporting technical efforts should provide an
analysis of goods and services movement problem
areas, as determined in cooperation with appropriate
private sector involvement, including, but not limited
to, addressing interconnected transportation access and
service needs of intermodal facilities).;

8. Connectivity of roads within metropolitan plan-
ning areas with roads outside of those areas;

9. Transportation needs identified through the use of
the management systems required under 23 U.S.C. 303
(strategies identified under each management system
will be analyzed during the development of the trans-
portation plan, including its financial component, for
possible inclusion in the metropolitan plan and TIP).

10. Preservation of rights-of-way for construction of
future transportation projects, including future trans-
portation cortidors.

11. Enhancement of the efficient movement of
freight.
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12. The use of life-cycle costs in the design and engi-
neering of bridges, tunnels, or pavement (operating
and maintenance costs must be considered in analyz-
ing transportation alternatives).

13. The overall social, economic, energy; and envi-
ronmental effects of transportation decisions (including
consideration of the effects and impacts of the plan on
the human, natural and man-made environment such
as housing, employment and community development,
consultation with appropriate resource and permit
agencies to ensure early and continued coordination.
with environmental resource protection and manage-
ment plans, and appropriate emphasis on transporta-
tion related air quality problems in support of the
requirements of 23 U.S.C. 109(h), and section 14 of the
Federal Transit Act (49 U.S.C.1610), section 4(f) of the'
DOT Act (49 U.S.C. 303) and section 174(b) of the
Clean Air Act (42 U.S.C. 7504(b)).

14. Expansion, enhancement, and mcreased use of
transit services. -
15. _Capital
increased security in transit systems.

investments that would result in

16. Tourism and recreation. o

Long-range plans frame the State’s long-rafige trans-
portation goals and objectives for the State and/or
region. Projects should be identified and programmed
on the STIP and ultimately implemented. The projects
implemented from the STIP should be in line with the
goals and objectives identified in the long-range plan.

Projects are placed on the STIP or TIP through a
cooperativé process involving the State DOT, MPOs,
and transit operators. Project priorities are established
in the TIP development process and revised through
procedures that meet the project selection stipulations”
in 23 US.C. 134 and 135 for the various funding
categories. An implementing agency then advances
projects from the approved STIP. -

D. Potential Title VI Issues and
Suggested Mitigation of Adverse
Impacts

Plans and programs have the potential of being
discriminatory in more subtle ways than projects. The_
major area of impact by plans and programs is through
decisions which identify one or more planned
improvements over other options. This consequence
may result from procedures and processes that shut a
group out of the process, or from the failure to-
consider the impacts of various transportation system
alternatives and programs of projects on one or more—
identified groups. To the extent that plans and pro-
grams include proposed improvements with dispropos-
tionate beneficial impacts or reflect decision processes
that exclude certain groups, the long-term agenda for
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transportation improvements may be inappropriately
biased. This could lead to project implementation that
is inconsistent with nondiscrimination requirements.
The actual impacts may only be experienced as
projects are implemented. The planning process
represents a comprehensive perspective from which to
assess the potential consequences of developing and
operating the transportation system.

Issue:

1. Whetber there is effective public involvement/
participation.

Under ISTEA, planners and dec151onmakers have a
great deal of flexibility in shaping a State or metropol-
itan region’s transportation system. Public involvement
is a2 key source of input for these planning and pro-
gramming decisions during the planning process.

Inadequate efforts to reach and involve minority
groups during the planning process can result in
denying minorities the opportunity to participate in
public decisions on transportation systems and projects
directly affecting them.

Public involvement in transportation planning and
programming is performance based. This means that
the FHWA-FTA joint planning regulations do not have
detailed specifications as to how the public, including
minorities, are to be involved in statewide or metro-
politan planning. Instead, the Federal agencies give
performance specifications for public involvement
processes in the joint planning regulations (23 CFR 450,
Sections 212 and 316). States and MPOs then develop
detailed public involvement processes custom tailored
for local conditions. The processes describe in detail
how the public is—provided the_ opportunity to be
involved in the development and approval of trans-
portation plans, State and MPO transportation improve-
ment programs, major transportation investment
studies, and the annual formal public meetings
required in transportation management areas. The
public participates in the development of the public
involvement processes. At a minimum there fs a
45-day public review period before adoption of public
involvement approaches. The 45-day public review of
draft public involvement processes should be adver-
tised in minority media and minority comment sought
through contact with minority spokespersons.

The FHWA and FTA field staff give technical assis-
tance to MPOs and statewide planning units during
development of their public involvement processes.
Proactive approaches should provide adequate oppor-
tunity for minority involvement in the development of
the processes. Statewide or metropolitan planners can
achieve involvement through contacts with minority
group leaders, focus group discussions, and workshop
format public meetings. Focus groups can identify fac-
tors hindering participation by minorities, as well as

explore their concerns in depth. Workshop meetings
in minority communities can solicit ideas as to how
minority persons would like to participate. The FHWA
program staff advocate these activities best through
contact with the metropolitan or statewide planning
staff responsible for public involvement. Contact
should be conducted in coordination with FHWA and
FTA planning staff. Minority groups should be included
in all aspects of the planning and programming process
to support decisionmaking which is sensitive to com-
munity impacts and concerns.

Statewide and metropolitan planning staff responsi--
ble for public involvement should review the public
involvement process operation in terms of local minor-
ity groups’ participation. The public involvement
effort should be sensitive to the following questions
and information related to them. -

¢ Are minority media appropriately included in all
notification processes for public meetings or pub- .
lic review of agency documents?

» Are contacts with minority groups or leaders used
appropriately to identify information needs and
planning/programming issues of concern? Focu$
group discussions are also useful in exploring
minority issues in depth.

« Is technical information available in formats and at
places and times conducive to review by minori-
ties? This may require provision of information to
sight-impaired persons, non-English speakers, or
to persons without extensive formal schooling.

e Are persons traditionally underserved by trans-
portation systems such as low-income or minori-
ties actively sought out for involvement? This
active effort goes beyond merely offering a pas--
sive opportunity to comment to those who seea
notice in a newspaper of general circulation.
Often, it is neécessary to translate bureaucratic doc-
uments into lay language and to describe why
minorities and other groups should be interested
in participation. Another effective approach is to
use a neutral facilitator to encourage minority per-
sons at public meetings to participate actively.
Some MPQOs have used minority citizens advisory
committees to foster minority participation.
Meetings held in minority areas in the evening
encourage minority atténdance at far higher levels
than meetings in downtown offices during the
day.

* Do meeting formats encourage participation by
minorities or Americans with disabilities? Less
formal meetings are far less intimidating, e.g., cir-
culating at an open house and asking agency staff
one-on-one about plans or programs. Informal
discussions provide information tactfully to per-
sons who -read with difficulty. Contribution of
comments in one-on-one settings facilitates com-
menting by all, including minorities.
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Mitigation:

—Obtain participation from those most directly
impacted;

—Contact minority community leaders, organizations,
media;

—Consider availability of information (time, place,
language, educational level),

—Conduct adequate number of meetings and
hearings;

—Citizen advisory commlttees and

~Appropriate meeting location, time, day of week,
and atmosphere.

2. Whether input from minority groups/persons is
seriously considered.

Failing to seriously consider comments by minority
groups/persons may be discriminatory. When public
agencies receive comments towards the end of the plan
or TIP preparation, members of the public may feel
that commenting is futile because the agency position
is obvious. Consequently, comments tend to be very
critical and unconstructive. On the agency side, there
is commitment to the work invested in draft plans and
programs. In responding to comments, agencies then
tend to focus on explaining why public comments can-
not be implemented. Collaborative task forces are
effective ways to reassure public citizens that they can
influence decisionmaking. The use of newsletters is
also an effective medium to provide information to
minority communities or groups on how past input has
been considered and to continue soliciting their
involvement.

Anticipatory and supportive review of the metro-
politan and statewide public involvement processes
can ensure Title VI compliance. There are three review
processes required under the joint planning
regulations:

« All MPOs and State DOTS must periodically

review metropolitan or statewide public involve-
ment processes to ensure that full and open
access is provided. Civil rights staff may assist
MPOs and State DOTs specifically with ways to
address minority part1c1pat1on during these
reviews. :

e The FHWA and FTA conduct regular certification
reviews in MPOs with populations in excess of
200,000. The certification reviews cover compli-
ance with all provisions of the metropolitan plan-
ning regulations including public involvement.
The FHWA and FTA review public involvement
processes in other MPOs, as necessary. Civil rights
staff may seek to participate in these reviews and
may address minority participation.

+ The FHWA and FTA make a planning finding on
statewide planning processes including the public
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involvement process at least every 2 years. Title
VI compliance is an identified part of the finding,
and civil rights staff can provide input to the
finding.

Mitigation:

—Actively demonstrate consideration of community
input via newsletters, letters, leaflets, or whatever
medium that will potentially reach the target
group/audience.

3. Whether there is coovdination with Indian tribal
governments in statewide metropolitan transporta- -
tion planning.

The projects which usually have the greatest poten-
tial for discriminatory impacts are those within metro-
politan areas that involve large numbers of relocations
and/or community disruption., However, some rural
projects also have potential for discrimination, espe-
cially those impacting Native Americans. Furthermore,
users of the system, rural or metropolitan, may be
adversely impacted by its development, operation,
and/or maintenance. Hence; it is very important that
special efforts are made to reach out to those segments
of society that have been traditionally underserved
during the planning process to secure their input.

It is necessary for States and MPOs to provide
opportunity for active involvement of Indian tribal gov-
ernments in statewide and metropolitan transportation
planning and programming. However, when planning
for the involvement of Indian tribal governments, it is
important for agency staff to recognize and be sensitive
to tribal customs and to the nationally recognized sov-
ereignty of tribal governments. Tribal governments
should be actively solicited to participate in the devel-
opment of metropolitan and State plans and programs
as independent government bodies rather than as spe-
cific minority groups. The coordination activities with
Indian tribal governments should reflect the following:

e Early involvement.

e Timely information exchange. — S

» Adequate notice. o -

» Consideration of input.

Mitigation:

—Establish better/effective relationships with Ind1an
tribal governments.

laws that govern their various sovereign nations. ~ )

4. Whether data collection/analysis is adequate.

The information that is collected and analyzed dur-
ing the planning process is critical to the development



Chapter 1

of studies and the decisions that are to be reached dur-
ing project development. It is essential that data col-
lection and analysis reflect the metropohtan area and
appropriately address:

¢ Community boundaries.
¢ Racial and ethnic make up.

¢ Income levels, property taxes, etc..

e Community services, schools hosp1tals shoppmg

areas.

Mitigaiion:

Forms, surveys, and other data collection methods
designed to obtain the following information:

—Description of community boundaries;
—Racial/ethnic makeup;
—Income levels, tax base; and

—Community services, schools, hospitals, shopping,
public safety.

5. Whether Social, Economic, and Environmental (SEE)
effects and impacts bave been identified and
described.

In order to ensure a balanced view of the SEE effects
of the planning process, the utilization of a systematic
interdisciplinary approach is recommended. The use
of a coordinated effort by various disciplines working
together can more easily identify all the SEE effects and
propose possible mitigation options. The thrust of the
overall decisionmaking process is ‘making transporta-
tion decisions which are sensitive to and address com-
munity impacts.

Mitigation:
—Systematic interdisciplinary approach, and

—~Public involvement techniques such as minority
citizen advisory committees,

6. Whether contracting opportunities for planning
studies, corridor studies, or other work bave been
provided to minorities and women.

Consultants may be hired to conduct planning stud-
ies, corridor studies, or other highly technical work.
Efforts should be made to ensure that minority- and
women-owned businesses have. opportumt1es to bid on
and undertake these studies. -

Mitigation:

—Outreach efforts to minority and women-owned
businesses and minority institutions of higher
education.
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il. THE PROJECT DEVELOPMENT
PROCESS

A. General

The term project development refers to the process
of a highway or transit project in which the environ-
mental study necessary for the National Environmental
Policy Act (NEPA) compliance is performed. The NEPA
of 1969 is the foundation of the project development
process as described in 23 CFR 771, the FHWA/FTA ~
joint environmental regulation. The NEPA requires that
all Federal agencies examine and disclose the possible
and likely effects of their actions on the human envi-
ronment. The FHWA uses the term human environ-
ment in its broadest sense to include neighborhoods,
communities, and natural ecosystems. Effects on the
human environment similarly include a broad array of
impacts including direct physical effects to air, water, -
and land as well as less quantifiable effects, such as
impacts to cultural resources, community life, and land
use patterns.

For highway projects, the State Departments of
Transportation petform this analysis and prepare an
environmental document with the FHWA’s assistance
and oversight. Final approval of the process is the
responsibility of the FHWA. Environmental compliance
requires consideration of all possible SEE effects of a~
proposed project and seeks to ensure that the decisions
made are in the best public interest. During this
process, data and information on project alternatives
and related environmental effects are collected and
analyzed. The goal of this process is to develop a
complete understanding of the existing and future envi-
ronmental conditions and the possible effects of a pro-’
posed project in order to make the best project deci-
sion in terms of meeting the intended transportation.
need, the goals of an area or community, and for pro-
tection and enhancement of the environment. Often
the project decision requires that the project be modi-
fied to avoid or minimize impacts to sensitive resources
identified during the environmental studies. At other
times, mitigation measures are made part of the
proposal. Furthermore, it is FHWA policy to seek
opportunities to ‘go beyond traditional mitigation and
implement innovative enhancement measures to help
the project fit harmoniously within the community and
the natural environs.

Consideration. of existing environmental conditions
and the potential for a proposed project to negatively
or positively affect or impact the human environment
actually begins much earlier with the statewide and
metropolitan planning processes. (See discussion in
previous section relating to planning). The project
development process begins where planning ends and
is continued through all other developmental phases,
such as, final design, and right-of-way acquisition. ~
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Consideration of environmental effects is necessary
for any project that proposes to use Federal funds, or
which could require another action by the
Administration (such as an Interstate system access

approval) regardless of the size, type, cost, or purpose

of the project. Different levels of environmental doc-
umentation and processing are available to satisfy the
project development and NEPA compliance process
for a particular project. The level of documentation or
process selected depends on the significance of the
environmental impacts which are directly, or indirectly
the result of a project. Documentation and processing
options are referred to as “classes of actions” in the
FHWA/FTA environmental regulation. They are
Environmental Impact Statements (Class 1), Categorical
Exclusions (Class II), and Environmental Assessments
(Class IID.

B. Environmental Impact Statement
(EIS)

An EIS is prepared when it is determined through
the planning process; environmental studies, public
involvement, and coordination with other Federal,
State, and local agencies that the project will have a sig-
nificant impact on the environment. An EIS is typical-
ly prepared for new freeway projects and for highways
of four or more lanes on a new location. The EIS
process is the most involved, detailed, demanding, and
formal type of process and document. It is also the
least commonly used processing option for NEPA com-
pliance in the project development process. The EIS
requires a detailed and thorough consideration of all
reasonable alternatives, including the no-build alterna-
tive; indepth analysis of the SEE effects that are associ-
ated with the alternatives; and involvement of the pub-
lic and other Federal, State, and local agencies, not only
in the process, but in the decisions related to the selec-
tion of a preferred alternative. The EIS process requires
the preparation of a Notice of Intent (NOI), a Draft
Environmental Impact Statement (DEIS), a Final
Environmental Impact Statement (FEIS), and a Record
of Decision (ROD). )

The NOI is a notice published in the Federal Register
that indicates that the FHWA is proposing to prepare
and EIS. The NOI summarizes the purpose of the pro-
ject, the range of alternative solutions to be studied, an
known impacts or issues. The NOI is issued as part of
a process, known as scoping, that attempts to identify
issues, impacts, interests, alternatives, and analytical
methods to be employed. Scoping involves engaging
members of the general public, interested organiza-
tions, and affected agencies early in the project
development process, so that issues can be identified
and addressed systematically as the DEIS is being
developed.

The DEIS should identify the location of the project,
the makeup of the population and other characteristics
of the affected neighborhoods or communities, the esti-
mated number of residences and businesses that will
be affected, and other potential and probable impacts
for each alternative being considered. The DEIS
should also present a detailed and thorough discussion
of the analysis of all reasonable alternatives and the
related SEE impacts and outline all measures to mitigate
any adverse impacts.

The FEIS identifies the preferred alternative, pro-
vides a basis for comparison of the various alternatives
considered, and describes mitigation measuf@s likely to
be implemented. After the FEIS has been available for
public comment for at least 30 days, the FHWA issues
a ROD that explains the basis for the decision and
describes any commitments that will be adhered to in
implementing the project. The adoption of the FEIS
and signing of the ROD by FHWA constitutes approval
of the location and major design features.” After the
ROD is sighed, the State may be authorized to proceed
with development of the final engineering design plans
and specifications; acquire rights-of-way; and advertise
the project for receipt of construction bids. -

C. Categorical Exclusion (CE)

The CE is probably the most commonly used envi-
ronmental processing option. The CE is not an envi-
ronmental document, but a determination that a project
will have no significant individual or cumulative SEE
impacts. Therefore, there is no requirement for the
preparation of an environmental document (EA or EIS),
although environmental studies may be under-
taken to support that the CE determination is proper. A
list of project types that have been determined to meet
the CE criteria and to have no significant impacts aré
provided in 23 CFR 771.117(c) and (d). Some of these
activities, for example, are: utility installations; bicycle
and pedestrian lanes, paths and facilities; installation of
fencing, signs, and pavement markings; small passen-
ger shelters; traffic signals; railroad warning devices;
emergency repairs; improvements to rest areas and
truck weigh stations; reconstruction or modification of
an existing bridge structure on essentially the same
alignment or location; minor modifications of an exist-
ing highway; and highway safety or traffic operation
improvement projects. o

D. Environmental Assessment (EA)

The EA is prepared for projects when the signifi-
cance of the impacts are not known or clearly estab-
lished. Projects that are not categorical exclusions and
do not obviously require an EIS will require the prepa-
ration of an EA to determine the significance of the
impacts and whether an EIS should be prepared. The
amount of information and degree of analysis that
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should be performed and included in an EA will
depend on the size, type, location, number of reason-
able alternatives, potential for significant impacts, and
other factors of the project.

The EA should identify the location of the project,
the makeup of the population and other characteristics
of the affected neighborhoods or communities, the esti-
mated number of residences and businesses that will
be affected, and other potential and probable impacts
for each alternative being considered. The EA may
only require that one or two alternatives be considered,
including the no-build alternative.

If the analysis of the SEE impacts, along with appro- .

priate interagency coordination and public involve-
ment, indicate that the action will not have any direct,
indirect, or cumulative significant impacts, a Finding of
No Significant Impact (FONSD) is prepared. The FONSI
will finalize the EA process, document the decisions,
and explain why the impacts are not considered to be
significant. However, if it appear$ that there will be
significant impacts, 2 NOI will be published in the
Federal Register and a DEIS will be prepared.

In the cases where an EA is prepared, the preferred
alternative may or may not be indicated as part of the
analysis. The EA usually will focus the analysis on a
preferred alternative but defer selection until it is deter-
mined whether or not an EIS will be needed.

All of the above environmental documents require
FHWA. concurrence and adoption.

E. Selection

A preferred alternative will be selected from the
range of alternatives presented in the DEIS or EA. The
decision and selection of a preferred alternative should
be based on how well the alternative will solve the
transportation problems and meet the stated purpose
and need identified . and defined in the planning
process. The potential for avoiding and minimizing
SEE impacts that are likely to result from the imple-
mentation of a given alternative, must be considered
for any proposed alternative regardless of its ability to
satisfy the purpose and need or meet the transportation
goals of a given area.

The preferred alternative will usually not be identi-
fied in the DEIS, and selection of a preferred alterna-
tive will be deferred until the results of the analysis are
completely understood and the public has had an
opportunity to comment. The decision will be docu-
mented in the FEIS.

Approval of the FEIS and subsequent ROD, or
preparation of a FONSI by FHWA constitutes accep-
tance of the general project location and major design
elements as described in the environmental documents.
After completion of the project development process,
the State may be authorized to proceed with develop-
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ment of the final engineering design plans and specifi-
cations, acquire rights-of-way and advertise the project
for receipt of consfruction bids.

F. Potential Title VI Issues and
Suggested Mifigation of Adverse
Impacts

The environmental study of project alternatives and
impacts must include the consideration of mitigation
measures for unavoidable impacts. Mitigation mea-
sures and other agreements that are made as part of the
decision-making process must be documented and
implemented. All projects and environmental studies,
whether a CE, EA, or EIS, must include mitigation for
environmental impacts regardless of significance.
Environmeéntal commitments, such as noise barriers,
joint use facilities, replacement housing and others
should be monitored to assure that these mitigative
measures are included in the design plans, and the
construction of the project.

Mitigation measures are provided to minimize the
adverse impacts_of a project. They may be identified
in general terms during the planning process. Specific
measures are identified in the Environmental Impact
Statement during the project development phase and
should be monitored during the remaining phases of_
the highway process. Some of mitigative measures are
as follows: :

e Restoration of circulation and pedestrian patterns
for disrupted communities.

¢ Provision of relocation assistance and advisory
services, replacement housing and payments for
moving displaced families and businesses.

* Provision for maximum retention of existing trees
and shrubs. included in grading plans for ramp
areas and along right-of-way.

¢ Provision for last resort housing.
¢ Provision of traffic control.

e Improvements in traffic agnahzaﬁon and street
lighting. -

e Establishment of priorities for employment, train-
ing and contracting opportunities for residents of
the affected community.

* Provision of noise barriers and buffer zones.
e Provision of landscaping.

e Functional replacement of publicly-owned facili-
ties displaced by the project.

¢ Coordination with community development agen-
cies to implement jointly funded initiatives.
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Issues:

1. Whether public involvement was adequately solicited
and considered.

The public involvement performance specifications

appear in the FHWA regulations implementing the
NEPA process (23 CFR 771.111(h)). The FHWA
approves all State public involvement/public hearing
procedures. The FTA has a different public involve-
ment process under 23 CFR 771.111(1). Currently, the
two agencies are discussing the possibility of revising
the procedures to unify their environmental regulations
and to include public involvement. The chief differ-
ence between public involvement during planning/
programming and during project development is that a
public hearing or the opportunity for a public hearing
is required for certain projects as described in the reg-
ulations. Public hearings are scheduled late in project
development just after release of the draft environmen-
tal impact statement or environmental assessment. This
is before the decision-making reflected in the final
environmental documents.

Just as in the planning and programming processes,
the FHWA staff gives technical assistance to State high-
way agencies SHA’s during development of their pub-
lic involvement processes. Approaches to ensure ade-
quate minority participation are similar to those dis-
cussed in public involvement processes in statewide
and metropolitan planning, with the exception that
public involvement is not required during development

of public involvement procedures under the NEPA

Process. LT , o ,

The required public hearing (or opportunity for a
public hearing) has often focused too much attention
on a single public involvement event. Many SHA’s
agencies have supplemented hearings with public
meetings; however, meeting formats tended to be
formal like a public hearing. Public involvement is far
more effective if it is scheduled early and continuously
during project development and contact with the pub-
lic is kept informal. Many SHA’s now use the open
forum public hearing format in which people gather
information through an informal open house and make
comments for the record one-on-one to a recorder.
Under this format, a far higher percentage of hearing
attendees make comments than under the traditional
public hearing format.

Public involvement in project development is part of
the NEPA process. Under ISTEA, FHWA retains over-
sight of the environmental process for all Federally-
funded highway projects, including Surface
Transportation Program projects. Division staff period-
ically observe selected public meetings and public
hearings, particularly for controversial projects. Civil
rights staff may also observe public meetings and pub-
lic hearings. The section on Proactive Approaches
under Public Involvement Processes in Statewide and
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Metropolitan Planning outlines specific items to
observe. Observation of early meetings for projects
with impacts in minority areas is more effective since
technical assistance to the SHA on minority participa-
tion can then affect subsequent public involvement
activities. A public hearing is very late in the project
development process to discover that minority partici-
pation is low to non-existent.

Some division offices regularly conduct program
reviews, including reviews of public involvement. Civil
rights staff should provide themselves with the oppor-
tunity to participate in such reviews. ’ —

Mitigation:

—Develop a public involvement program, during the

planning stage and continue during the project
development process, to meet the needs of a
particular community (e.g., minority, disabled,
elderly).

—Use. newsletters, speakers bureaus, and media to
provide a consistent flow of information on project
development status. _

—Provide opportunity for public hearing after release
of the DEIS or EA.

~Focus outreach on appropriate conmmunity to
ensure involvement.

—Use informal contact which is more effective than
a formal atmosphere for a public hearing.

—Experiment with informal open forum public hear-
ing formats; allowing one-on-one comments to a
recorder,

2. Whether SEE impacts were adequately identified.

The treatment of impacts to individuals, neighbor-
hoods, and communities in environmental documents
sometimes does not allow decisionmakers to focus on
the issues of greatest concern to members of the com-
munity. As a result, avoidance, minimization, and mit-
igation strategies are not developed until after political
action, administrative complaints, or lawsuits have
focused attention and urgency on the real issues.
Effective public involvement and agency coordination
efforts can identify these concerns prior to the prepa-
ration of a DEIS or EA, so that appropriate analysis can
be undertaken to assess the severity of the impacts and
the potential for mitigation. The FHWA’s 1996 hand-
book, Community Impact Assessment: A Quick
Reference for Transportation, provides a framework for
evaluating impacts to people. -

Mitigation:

—Identify beneficial impacts such as increased access
to facilities/services and upgrading of affected
communities.
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—Identify adverse impacts such as:
e Diminished access to facilities/services;
e Disruption of community cohesion;

» Disruption of people, businesses, and farms;

Changes in tax base and property values
Traffic; o ’

Noise;

e Relocation of residences and businesses; and

Diminished quality of the water, air, or natural
environment used by residents.

—Develop mitigation and enhancement strategies
based on public involvement and agency
coordination. :

3. Whether the potential for disproportionate or dis-
criminatory impacts bas been adequately addressed.

Project teams sometimes think that because there is
no discriminatory intent on the highway agency’s part,
it is self evident that impacts of the various alternatives
under consideration are not discriminatory or do not
fall disproportionately on a particular segment of soci-
ety. This can be a faulty assumption on some
projects—an assumption that can lead to misunder-
standings and mistrust. Therefore, it is important to be
aware of the signs that a potentially discriminatory sit-
uation might exist. Such signs include:

e Demographics profiles that show whether the
impacted population has a concentration of
minority individuals;

e A history of impacts from governmental projects
on a particular minority group or community in
the project area. This might include not just high-
ways projects but other governmental projects as
well; and

e Complaints or assertions of disproportionate
impacts that are unveiled during public involve-
ment activities. )

Mitigation:

—Community impact assessments should include
compilation and analysis of demographic data,
including breakdowns by characteristics protected
under Title VI and related statutes;

—The project team should become aware of other
actions that have occurred in the impacted area and
of how these actions were perceived by members
of the community;

—The project team should effectively utilize public
involvement techniques to identify issues of dis-
criminatory potential as early as possible in the
project development process; and

~The project team should study avoidance, mini-

mization, mitigation, and enhancement strategies,
working with the affected community on the
specifics as a definite proposal begins to. take
shape.

1. RIGHT-OF-WAY

A. General

While the project development phase of the high-
way process is in_progress, the right-of-way phase is
initiated. Title VI requirements of nondiscrimination
apply during all phases of the right-of-way process (See
49 CFR, Part 21 in Appendix C). Certain activities, such
as preparation of an abstract of title and consideration
of hardship and protective buying, may be underway
while the environmental documents are being
processed. The design work must be finished and, if
people are affected, relocation planning must be com-
pleted before proceeding with actions which will cause
displacement. Right-of-way functional activities
include appraisal of all properties to be purchased,
negotiation with the property owners, acquisition of
the property, management of the property acquired,
relocation of people and businesses, and the adjust-
ment of utilities. Replacement housing must be made
available to all displaced persons before FHWA
authorizes advertising for construction bids.  After
right-of-way has been obtained and upon completion
of the project development phase, the construction
phase may begin.

B. Appraisals

Right-of-way activity involves appraisal of properties
that are impacted by highway construction. The
appraisal provides the basis for payment to a property
owWner. -

The appraiser estimates the fair market value of real
property on the basis of objective information and
analysis. Objectivity requires that data collection, analy-
sis, and reconciliation be conducted in an unbiased
manner. -

The estimate of fair market value must reflect mar-
ket activity. It represents the price that a property
would sell for under typical circumstances. The
appraisal presumes that no undue pressure exists for
either the buyer or seller.

The appraisal examines and considers all legal and
relevant issues that may influence the value of a par-
ticular property. The appraisal is prepared by an
appraiser who must act independently and impartially.

Appraisal activity must comply with Title VI,
Nondiscrimination in Federally Assisted Programs and
Title VII, Equal Employment Opportunity when Federal
funds are used for a highway project.
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When contract appraisers are hired, the contracting
and assignment process must be done without restric-
tion as to race, color, national origin, sex, age, or dis-
ability. Available and qualified minority and/or disad-
vantaged appraisers must be included in the hiring
process. Excessive qualifications standards may impose
unacceptable barriers.

Information gathering, analysis and reporting must
be objective, without regard to race, color, national
origin, sex, age, or disability.

Scme examples of how appraisal reports may reflect
bias are by including unfounded statements, inappro-
priate data, prejudicial analysis or misleading conclu-
sions. Such practices are unethical and illegal. The
same concerns may apply to appraisal review reports.

C. Appraiser Qualifications

Each SHA has minimum appraisal education and
experience requirements. All States have State apprais-
er certification and licensing. In some States these may
be mandatory, in others, voluntary. Agencies may pre-
qualify appraisers for inclusion on an approved list
according to minimum requirements.

Outreach activities such as on-the-job training and
subcontracting through qualified firms may be encour-
aged for Disadvantaged Business Enterprises (DBEs)
that cannot meet the qualification requirements.

D. Acquisition

Acquisition is one of the most sensitive parts of an
Agency's effort in the construction of a highway since
it involves direct personal contact with the public and
may have a substantial impact on people’s lives.

To complete the acquisition process, an agency must
fulfill the following requirements by law:

1. Make a prompt written offer to the property
owner for the full amount the agency believes is just
compensation.

2. Provide the owner with the offer in a written
statement that must include the amount established by

the agency as just compensation along with a summa--

ry of the basis for the offer.

3. Before requiring the property owner to surrender
possession of their property, the agency shall pay the
agreed purchase price or deposit with the court, for the
benefit of the owner, an amount no less than the
Agency's approved appraisal of the fair market value or
the court award of compensation determined in the
condemnation proceeding for the property.

4. Offer to acquire any uneconomic remnants.

The offers to purchase property are established by
appraisals and are generally made in person. The
agency must make every reasonable effort to acquire
the property by negotiation. The owner must be given
reasonable opportunity to consider the Agency's offer
and to present any information that is considered rele-
vant to determining the property’s value. -

When an agreement on the sale of the property can-
not be reached, the agency can institute formal con-
demnation proceedings to acquire the property by
exercising the power of eminent domain. -

After a settlement has been reached with the prop-
erty owner either through negotiation or condemna-
tion, the agency prepares the necessary documents.
required by law for transferring the title tozclose the
transaction. This function is handled by the Agency's.
staff attorney, fee attorney, or other qualified person.
The transfer may require the payment of some inci-
dental expenses by the owner. These incidental
expenses are generally reimbursable by the agency.

E. Relocation

To meet Title VI requirements, all relocation services—
and payments must be provided without discrimina—~—
tion. In determining the location of replacement prop-
erties made available to the displacee, the State must
also ensure that the selection process is conducted
without discrimination. Contracts for providing reloca-
tion services must contain the provisions of Appendix
A of the Title VI Assurances.

Persons who are required to move from their homes
for a Federal or federally-assisted project must be pro--
vided advisory assistance by State Highway Agencies in__
relocating "to decent, safe, and sanitary replacement
dwellings. Owners and tenants of displaced busi-
nesses, farms, and non-profit organizations are to be_
provided similar assistance in obtaining suitable
replacement properties. B

Advisory assistance includes those measures and
services necessary to determine the relocation needs
and preferences of persons displaced and an explana--
tion of the relocation payments and other assistance for.
which such persons may be eligible. Assistance also
includes providing current and continuous information”
on the availability, purchase prices, and rental costs of
comparable dwellings or suitable replacement proper-
ties for businesses, farms or non-profit organizations. —

Relocation benefits provided to displacees includes
the provision of relocation payments. Examples of
such payments include replacement housing payments,
rental supplements, moving cost payments, and busi-
ness reestablishment expense reimbursement.

When comparable replacement housing is not avail-_
able, or is not available within the financial means of
the person displaced, the State may provide such hous--
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ing under Last Resort Housing provisions. Methods of
providing housing under this provision may include
,but are not limited to, the following:

1. A replacement housing payment in excess of
statutory limits. .

2. Rehabilitation of an
dwelling.

existing replacement

3. Construction of a new replacement dwelling.
4. Providing a direct loan.

5. Purchase of land and/or the replacement dwelling
by the displacing agency and a subsequent sale or
lease to the displaced person.

6. Removal of barriers to handicapped displacees.

7. Where cost effective, change in status of displacee
from tenant to owner.

In addition to prohibitions against discrimination,
the relocation regulations also provide affirmative pro-
visions to ensure equal treatment of displacees and to
ensure that assistance will be given to those in special
need. Examples of these provisions are as follows:

e When possible, without the expenditure of a
larger payment than is necessary to relocate to
comparable housing, minorities will be given the
opportunity to relocate to replacement dwellings
not located in areas of minority concentration, that
are within their financial means.

e All persons, especially the elderly and disabled
,shall be offered transportation to inspect housing
to which they are referred.

F. Property Management

Property management refers to managing and
administering property acquired for highway purposes
so that the public interest is served. This property is
often called highway airspace and is defined as that
space located above, at, or below the highway's estab-
lished guideline, lying within the approved right-of-
way limits. Lands acquired for a highway project that

are no longer needed for highway or transportation use -

are called excess property.

Property management involves a variety of respon-
sibilities that include the rental and/or clearance of
improvements from the highway right-of-way, access
control to the highway facility, the lease of highway air-
space, and the disposal of excess property.

The Federal policies for administering the property
management program apply to all State and political
subdivisions that manage highway real property
acquired with Federal funds.

G. Special Righi-of-way Program
Areas

There are several special program areas where the
Office” of Real Estate Services has responsibilities.
These programs are the Outdoor Advertising Controls,
Functional Replacement, and Right-of-Way Research.

The Outdoor Advertising program involves the con-
trol of billboard signs along controlled highways out-
side of the highway limits. States are responsible for
the removal of illegal and nonconforming signs as
determined by State law.

The Functional Replacement program was devel-
oped to provide a method of acquiring and compen-
sating for publicly owned property providing essential
public service. Through this program publicly owned
land and/or improvements may be functionally
replaced with a facility of equivalent functional utility
to that acquired for the highway project. Examples of
the public properties replaced under this program are
schools, police and fire stations, and local parks.

H. Potential Title VI Issues and
Suggested Mitigation of Adverse
Impacis

Appraisal/Appraisal Review Issues:
1. Whether there is diversification in the use of
appraisers.

Mitigation: Expand the pool of qualified fee
appraisers via aggressive outreach.

2. Whether the selection of comparable sales and
rental properties reflects discrimination and
stereotypes. -
Mitigation: Maximize quality of appraisal

reviews (training, selection of
fee/staff appraisers, qualified review
appraisers, etc.).

3. Whether adjustments to the comparable sales and
rental properties reflect discrimination.

Mitigation: Same as above.

4. Whether there is consistency in the determmatxon
of severance/consequential damages.

Mitigation: Same as above.

Negotiation/Acquisition Issues:

1. Whether every effort was made to negotiate for
required property before filing condemnation.
Mitigation: Ensure compliance with regulatory

requirements prior to institution of
condemnation proceedings.
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2. Whether property owners were fully informed of
their rights to receive just compensation for their
property before any donation of such property.
Mitigation: Ensure the parcel record documents

the basis for donations and notifica-
tion of entitlement to just compensa-
tion.

3. Whether the offer was made for the full amount
of the review appraiser's determination of com-
pensation.

Mitigation: Ensure consistency in the implemen-
tation of negotiation procedures.

4. Whether there is consistency in the application of
minimum payment policy.
Mitigation: Ensure that policy is applied uni-
formly from project to project.

Relocation Advisory Assistance and Payment
Issues:

1. Whether relocation advisory assistance was pro-
vided equitably and without discrimination to dis-
placed individuals.

Mitigation: Ensure diversification of relocation
staff, obtain feedback from dis-
placed individuals; conduct appro-
priate needs assessment; conduct
self evaluations, etc.

2. Whether the selection of comparable replacement
housing is fair, consistent, and without discrimi-
nation.

Mitigation: Same as above.

3. Whether decent, safe, and sanitary inspection
standards are consistently applied. '
Mitigation: Training; diversification of staff; self

evaluations, etc.

NN

. Adequacy of personal contacts.

Mitigation: Ensure diversification of relocation
staff; appropriate needs assessment;
sensitivity training; self evaluations,
etc.

Property Management Issues:
1. Whether the determination of rent amounts is
equitable.
Mitigation: Diversification of staff; trammg, self
evaluations, etc.

2. Whether the procurement of bids provides equal
opportunity.
Mitigation: Aggressive outreach; removal of bar-
riers, etc. :
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3. Whether the maintenance of rental properties on

projects is adequate and consistently performed
for all renters.

Mitigation: Self evaluations; tenant feedback
referral services, etc. -

IV. CONSTRUCTION
A. FHWA Approval and Oversight

In the past, our FHWA field offices were tradition-
ally closely involved in the development, approval, and
oversight of Federal-aid construction projects.
However, with the gradual completion of the Interstate
system and the gradual downsizing of our agency,
beginning in the early 1980’s, oversight and approval
actions were becoming more and more our grant recip-
ient's direct responsibility. Prior to the Intermodal
Surface Transportation and Efficiency Act (ISTEA) of
1991, FHWA had already established mechanisms
which began shifting this responsibility. These mecha-
nisms included the use of certification acceptance
plans, secondary road plans, and various other stream-
lining and consolidation efforts to enhance Federal-aid
program delivery. After ISTEA amended 23 US.C,, the
Federal-aid construction program responsibility was
further shifted by giving State highway agencies (SHA)
increased abilities to be exempt from FHWA oversight,
approval, and regulatory compliance on specific cate-
gories of Federal-aid projects. However, any waiver on
regulatory policies were, in general, not applicable
when they pertained to Non-Title 23 matters (i.e., DBE
program, labor compliance, Equal Employment
Opportunity (EEO) provisions, etc.), or pertained to
Title 23 provisions which involved the competitive bid-
ding process. -

States, under ISTEA, now have several optlons
through which they may exempt themselves from
FHWA oversight and/or required FHWA approval
actions. Under these various options the SHA is essen-
tially acting on behalf of the FHWA, adhering to the
many requirements and performing the functions that
were once the direct responsibility of our division field
offices. The following are the options available to the
States and a brief description of each:

. Certifz‘catz’on Accepmnce (CA): 'This option
dures to administer the Federal-aid program
through an approved CA plan. These plans must
be reviewed and approved by FHWA and must
comply with all Title 23 and non-Title 23 statu-
tory requirements. If the CA plan does not
address a particular pertinent FHWA policy, then
the State must follow established FHWA policy.



Chapter 1

s Exempted National Highway System (NHS)
Projects: This option is different from CA in that
States must follow all applicable statutes, regula-
tions, and policies. However, this option is simi-
lar to CA in that many of the approval actions by
FHWA are delegated to the States.

» Exempted Non-NHS Profects: This option allows
States to follow their own policies or procedures,
unless they pertain to non-Title 23 requirements
or Title 23 requirements involving the competitive
bidding process. If State policies or procedures
do not address a particular pertinent FHWA
policy, then the State must follow established
FEHWA. policy.

B. Project Development

The creation of a Federal-aid construction project
begins with field reviews, need assessments, planning,
and preliminary engineering. Once  a project is con-
ceived in general scope, work begins on the prelimi-
nary design to establish appropriate parameters to
address the need or problem within established con-
straints. These constraints can be functional geometric,
environmental, as well as budgetary. Once the design
parameters have been finalized the SHA begins prepa-
ration of the plans, specifications, and estimate (PS&E)
for the project.

C. Federal-aid Contract Provisions

Federal-aid construction contracts contain required
contract provisions, as stipulated in Form FHWA-1273.
The provisions contained in Form FHWA-1273 are gen-
erally applicable to all Federal-aid constructicn projects
and must be made a part of, and physically incorpo-
rated into, all contracts as well as appropriate subcon-
tracts and purchase orders. These required contract
provisions contain requirements that prohibit discrimi-
nation; provide for EEQ; require payment of predeter-
mined minimum wages; stipulate subcontracting
requirements and limitations; mandate compliance with
health and safety standards at the work place, and
require compliance with all appropriate environmental
regulations among the noted provisions. The FHWA-
1273 also contains a number of certification/provision
requirements including non-collusion, lobbying, and
suspension/debarment.

In addition Federal-aid contracts must also contain
Buy America, DBE special program provisions and,
unless exempted by State statute or promulgated by its
own developed provision, must include a standardized
changed-site condition clause. On contracts that stipu-
late specific DBE goals, the successful bidder must

either meet the goals or demonstrate that he/she has-

made a good faith effort to meet them. When there are
no DBE goals specified, the contractor may solicit bids
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from any number of subcontractors, but is required to
provide DBEs the maximum opportunity to participate
in subcontract and procurement bid process whenever
possible. Also on selected Federal-aid contracts, SHAs
can have provisions for on-the-job (OJT) training arnd
Indian preference..

D. Project Authorization and
Advertisement

Competitive bidding by private businesses (i.e. con-
tractors) is basic to the Federal-aid highway construc-
tion program. The intent of this policy is to eliminate
the unfair advantage that public agencies may have
relative to available resources, to provide equal eco-
nomic opportunity for all qualified contractors, and to
permit projects to_be completed at the lowest possible
cost.

A project may only be advertised for bids from
prospective contractors after PS&E approval and pro-
ject authorization to proceed to the construction phase.
This is typically documented through the preparation
of an FHWA Form-1240 (Letter of Authorization) or
adopted equivalent. This authorization to proceed is
based on the following assurances: )

e That all right-of-way clearances, utility, and rail-
road work either have been completed, or that
arrangements have been made for coordination
during construction,

e That all matters involving the relocation of indi-
viduals and families when such circumstances
exist have been properly addressed,

« That all the requirements pertaining to the public
involvement/hearing process and the location and
design approval process have been satisfactorily
addressed,

e That where applicable, required area-wide agency
reviews, requirements and issues (i.e., clearing-
houses) have been accomplished appropriately,
completed, and/or resolved.

All SHA advertising policies and practices must
assure free and open competition. This also relates to
requirements and practices involving the following: =

¢ Licensing, bonding, prequalification and bidding

e Title VI, nondiscrimination assurances with re-
gard to age, race, color, sex, national origin or
disability.

Contracts are normally advertised in newspapers,
tracle journals, or other appropriate media to reach a
wide audience, attract greater attention, and enhance
competition. Normally the minimum advertisement
period is 3 weeks. However, there can be exceptions
when circumstances warrant shorter periods. This
period can also be longer for more complex projects,
especially those with scheduled pre-bid meetings to
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address contractors’ and

questions.

prospective concerns

Addendums to an advertised contract may be issued
to correct plan and/or specification errors or to append
more current contract document items such as revised
wage rate schedules, certified DBE firm lists, etc. The
advertisment period can be extended for up to 10
calendar days in order to give prospective contractors
time to receive addendums, review project changes
and additions, and to correct/change their bid
submissions.

- E. Bid Opening

: The contractors submit sealed bids which are
~ opened at bid opening, often referred to as the “bid let-
ting.” The bid opening is a public forum for the
announcement of all bids, and is the point in time
where the bids are opened and read aloud. The bid
opening is also the time given in the advertisement
period as the last moment that bids can be accepted.
For the bidder, the reading of the bids confirms
whether his/her bid is successful. For the SHA and the
general public, this forum establishes the apparent low
bidder and the range of bids received for the given
project.

Federal policy requires that all bids be opened pub-
licly and read aloud either item-by-item or by total
amount. If a bid is not read, the bidder is to be iden-
tified and the reason for not reading the bid
announced. Reasons for not reading a bid will either
be the result of a bid itself being non-responsive, often
called “irregular,” or a bidder is determined to be not
responsible.

The SHAs bidding documents should clearly iden-
tify those requirements which the bidder must assure
are complied with to make the bid responsive. Rea-
sons for finding a bidder not responsible may include:

e Failure to meet the SHAs qualification require-
ments, or

e Suspension or debarment by a State/Federal
agency.
A successful bid opening should identify the respon-

sible bidder submitting the apparent lowest, responsive
bid.

F. Bonding, Licensing &
Prequalification

Most States require that the contractors submit a
bond (.e., Bid Bond, Payment Bond, Performance
Bond, etc.) or other security with the bid. Upon sub-
mission of bid, the contractor provides a certified check
or negotiable instrument which ensures the contractual
document will be executed in the specified time.
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Generally, contractor qualification, whether prequal-
ification or post qualification, consists of an evaluation
of the contractor’s experience, personnel, equipment,
financial resources, and performance record. If a State
has a prequalification requirement, the evaluation is
normally performed annually. Once deemed prequal- .
ified, a contractor may be further rated for contract
value in a given classification, such as general highway
construction, grading and minor structures, grading and
paving, or miscellaneous specialty items. The informa-
tion required for prequalification may be extensive and
can also serve as a basis for subsequent bid rigging
investigations.

The FHWA does not require the SHAs to implement
procedures or requirements for prequalification, quali- ©
fication, bonding, or licensing, on Federal-aid projects.
However, if the SHAs have such procedures or require- -
ments, they must conform to the FHWA competitive |
bidding policy.

All proposed procedures/requirements/changes are
to be submitted to FHWA for advance approval. No
procedure/requirement may operate to restrict compe-
tition, prevent submission of a bid, or prohibit consid-
eration of a submitted bid from a responsible contrac-
tor, whether resident or non-resident. Thus the
requirements must be uniformly applied to all the con-
tractors (including DBE contractors).

No contractor is to be required to obtain a license
before a submission of a bid or before the bid may be
considered for award of a contract. The SHA may
require licensing of contractors after the bids are
opened, if the requirement is consistent with competi-
tive bidding principles.

In regard to prequalification of contractors, such
requirements may be imposed as a condition for sub-
mission of a bid or award of contract only if there is
sufficient time between the date of advertising and the
date of the bid opening to allow a bidder to obtain the
required prequalification rating.

G. Bid Analysis and Contract Award

The engineer’s estimate should be accurate and
credible, based on realistic current data, and in gen-
eral, kept confidential. The SHA should have written
procedures for justifying the award of a contract, or
rejection of the bids, when the low bid appears exces-
sive. Bid analysis is the process performed to justify
the award or rejection of bids.

A proper bid analysis better assures that good com-
petition and the lowest possible cost were received and
ensures that funds are being used in the most effective
manner. The bid analysis process is an examination of
the unit bid prices for reasonable conformance with the -
engineer’s estimated prices. Beyond the comparison of
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prices, other factors that a bid analysis may consider
include:

¢ Number of bids ,

¢ Distribution or range of the bids

* Geographic location of the bidders

e Urgency of the project

¢ Unbalancing of bids ,

¢ Current market conditions and workloads

s Potential for savings if the project is re-advertised

e Comparison of bid prices with similar projects in
the letting - :

e Justification for significant bid price differences.

Not all these factors need to be considered for bids
that indicate reasonable prices or show good competi-
tion. However, when the low bid exceeds the engi-
neer’s estimate by an unreasonable amount, a more
thorough analysis should be undertaken to justify
award of the contract. In order to justify award of a
contract, a bid analysis should provide answers to the
following questions:

¢ Was competition good?

* Is the project essential and would deferral be con-
trary to public interest?

e Would re-advertisement result in higher bids?
¢ Is there an error in the engineer’s estimate?

Sometime after the bid opening, an award meeting
is scheduled to formalize a contract award determina-
tion. An adequate time frame is required to get the bid
tabulations reproduced and distributed to the appro-
priate personnel within the SHA and FHWA, as applic-
able, for review and award concurrence determinations
prior to the actual award meeting. States vary this
established time frame to award the contract after
opening of bids. However, awards shall be within a
predetermined time limit established by the SHA
and subject to prior concurrence by FHWA. Usually
this time limit is specified in the State’s standard
specifications. ) .

During the award meeting the projects may be
awarded, rejected, or held for further details and study.
If all bids are rejected, the delay is added fo the project
by pushing it back to the re-advertisement stage or
beyond if other changes in the project plans and doc-
uments need to be addressed.

FHWA requires a concurrence in award to a respon-
sible bidder with the lowest responsive bid. FHWA fur-
ther requires the concurrence to be formally docu-
mented in writing and include any qualifying state-
ments concerning the concurrence.
also required in the rejection of the low bidder or the
rejection of all bidders.

Concurrence is’
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H. Notice of Award and Execution of
the Coniract

After the award is made, the contractor is advised by
a “Notice of Award.” A copy of this award is sent to.
the appropriate SHA field office in order that appropri-
ate plans for staffing, supervision, and project control
can be arranged. The Notice of Award, the contract,
and the contracting bonding forms are sent to the con-
tractor for his/her surety company. These executed
documents are to be returned, usually within 15 to 30
calendar days from the date of award, including all evi-
dence of appropriate insurance. If the contractor fails
to execute the contract and file a performance bond
within this allotted timeframe,a cause for annulment of
the award has been established. The proposal guaran-
ty is forfeited to cover liquidated damages. The award
may now be made to the next lowest bidder or
re-advertised as determined by the SHA and concurred
by FHWA.

Immediately following the award, the appropriate
SHA field offices can schedule a preconstruction con--
ference. This conference is typically scheduled 30 cal-
endar days after the award date, which is usually 10
extra calendar days after the Notice of Award period.
The purpose of this conference is to permit advance”
control planning by the State, to permit discussion of.
known and potential major problems before they
occuy, to let the contractor know the scope and status
of agreements, to analyze agreements based on pro-
posed operations, to outline the sequence of opera=—
tions, to coordinate the efforts and schedules of the
agencies concerned, and to introduce department per-
sonnel who will be assigned to the project. The con-..
tractor, his/her superintendent, or his/her authorized
agent are to be present at this conference and are to
present the proposed schedule of work, list of pro=_
posed subcontractors, if any, and a list of suppliers
from whom materials are anticipated to be purchased._
Subcontractors may be invited to attend the recon-
struction conference.

Current FHWA policy requires that the prime con-
tractor perform at least 30 percent of contract work
with its own organization. ~ The SHAs may be more
restrictive and specify a higher percentage if they so
desire. The FHWA further requires each subcontract to
be approved in writing by the SHA. This allows some
control to screen subcontractors that are not qualified
or that may be ineligible (e.g., debarred). It also
assures that all Federal and State requirements will be
included in the subcontract.

At the preconstruction conference or shortly theres
after 2 “Notice to Proceed” is issued to the contractor
once all requirements and forms have been properly
completed by the contractor. This notice stipulates the
date on which it is expected the contractor will begin
the construction and from which date the contract time
will be charged.
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I. Construction Project Administration
and Project Monitoring

Contract time, as well as the construction work itself,
usually begins 10 to 30 calendar days after the date of
the preconstruction conference. This time is given to
the contractor in order to allow him/her adequate time
to mobilize equipment, materials, and personnel. The
time frame can be longer depending on the nature of
the project, particularly if time is needed to order spe-
cialty/custom-manufactured materials.

Once contract time has started, progress payments
can start being received as early as two weeks to one
month into the project’s construction. However, pay-
ments received are a function of the value of work
completed.

Title 23, Section 302 requires the SHAs to be suitably
equipped and organized to carry out the Federal-aid
program. Projects are required to be completed in
accordance with approved plans and specifications,
thereby assigning responsibility to the SHA. Therefore,
it is the responsibility of the SHA to administer a
Federal-aid construction contract.

Adequate construction personnel should be pro-
vided to ensure that quality highways are constructed.
State project engineers and inspecting technicians mon-
itor the construction work to ensure compliance with
the contract plans and specifications. The monitoring
work also includes the sampling and testing of all mate-
rials for acceptance, as well as the monitoring and
enforcement of required mitigative measures included
in the environmental documents and agreements. This
monitoring further includes the labor compliance, EEO
provisions, DBE program requirements, etc.

The FHWA’s role in this phase of a construction pro-
ject can include periodic on-site inspections to monitor
the State’s control of the work or be included as part of
a broader process review. The level of Federal over-
sight/presence will be a function of the extent of
exceptions the State has elected to take (as noted in the
discussion of the first section) and the division offices
stewardship plan.

When construction is completed, final inspections
are made by the State and FHWA, when appropriate. If
the construction is completed in reasonably close con-
formance with the approved plans and specifications,
including all authorized changes and extra work
orders, the State and FHWA can grant final acceptance
of the project.

J. Title VI Federal-aid Construction
Contract Requirements

Federal-aid construction contracts must include pro-
visions which require compliance with Title VI. The
specific contract provision language is included in
Form FHWA-1273. The specific provisions related to
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Title VI are covered under Sections II and III. Form
FHWA-1273, Required Contract Provisions, is a conve-
nient collection of contract provisions and proposal
notices that are required by regulations promulgated by
the FHWA and other Federal agencies. Copies of the
current version of FHWA Form-1273 and FHWA Form—
1273A are included in Appendix F. ) :

The provisions contained in Form FHWA-1273 dre
generally applicable to all Federal-aid construction
projects and must be made a part of, and physically
incorporated into, all contracts as well as appropriate
subcontracts and purchase orders. An alternate format
of the required contract provisions may be used for
projects authorized under Certification = Acceptance
(CA) procedures as well as exempted non-NHS
projects. However, required contract provisions based
on other than Title 23 requirements cannot be changed.

State highway agencies (SHA’s) are not permitted to
modify the provisions of FHWA Form FHWA- 1273.
Minor additions covering State requirements may be
included in a separate supplemental specification, pro-
vided they do not conflict with State or Federal laws
and regulations and do not change the intent of the
required contract provisions.

The FHWA Form-1273 provisions apply to all work
performed on the contract including work performed
by subcontract. The FHWA Form-1273 provisions are
required to be physically incorporated into each sub-
contract and subsequent lower tier subcontracts and
may not be incorporated by reference. The prime con-
tractor is responsible for compliance with the FHWA
Form-1273 requirements by all subcontractors and
lower tier subcontractors. TFailure to comply with the
Required Contract Provisions may be cons1dered as
grounds for contract termination. -

Section Il - Nondiscrimination

The provisions of Section II of FHWA Form-1273 are
derived from the basic statutory authority of Title VI of
the Civil Rights Act of 1964, and are implemented by 23
CFR 200. Section II applies to all Federal-aid construc-
tion contracts and to all related subcontracts of $10,000
or more.

The provisions of Section 11 promulgate Title VI
mandates that basically do not allow any Federal assis-
tance to be used to discriminate. Through expansion
of this mandate and the issuance of parallel legislation,
the prescribed basis of discrimination ificlude race,
color, sex, national origin, age, and disability.

Title VI assures that the SHA’s guarantee that no per-
son is subjected to discrimination in connection with
any activity, including any contract, for which the State
receives Federal assistance. In the event of noncom-
pliance by a contractor and/or subcontractor, payment
may be withheld or the contract may be canceled in
whole or in part.
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Section II of the FHWA Form-1273 is essentially the
Standard EEO Consfruction Contract Specifications, as

included in 23 CFR 230, Subpart A. The goal of EEO is’

increased participation of minorities and women in the
work force, and extends to contractor practices in

recruitment, hiring, pay, training, promotion, and
retention.
General-Guidance

Guidance on Title VI is fairly simple in that no per-
son, firm, or other entity is to be subjected to discrimi-
nation because of race, color, religion, sex, national
origin, age, or disability. The nondiscrimination provi-
sions extend to the contractor’s employment practices,
solicitations for employment, selection of subcontrac-
tors and suppliers, and procurement of materials.

1. FHWA Form-1273 Sections IL1 - IL.9.

Section II.1. Requires the contractor to have an
EEO policy that prohibits discrimination and provides
for affirmative action in employment practices. The
contractor shall adopt the following statement as his
operating policy:

“It s the policy of this company to assure that appli-
cants are employed, and that employees are treated
during employment, without rvegard to their race, reli-
gion, sex, color, national origin, age, ordzsabzhty Such
action shall include: employment upgrading, demotion,
or transfer; recruitment or recruitment advertising; lay-
off or termination; rates of pay or other forms of com-
pensation; and selection for training, including
apprentz‘cesth, preapprenticeship, and/or on-the-job
training.”

Affirmative action is defined as a good faxth effort to
eliminate past and present discrimination and to ensure
that future discriminatory practices do not occur
Actions aimed at addressing under-representation of
minorities and women are outlined in the “Sixteen
Steps” in 41 CFR 60.

Section II.2. Requires the contractor to have a des-
ignated EEO Officer who has the responsibility and
authority to administer the contractor’'s EEO program.

Section IL.3. Requires all of the contractor’'s employ-
ees who have an active role in the hiring, supervision,
or advancement of employees to be aware of and to
implement the contractor’s EEO policy. In addition, it
is required that employees, including applicants and
potential employees, be informed of the contractor’s
EEO policy through posted noctices, posters, hand-
books, and employee meetings.

Section IL.4. Mandates the contractor not to dis-
criminate in his recruitment practices and to make an
effort to identify sources for potential minority and
women employees.

Section IL.5. Requires the contractor to periodi-
cally review project sites, wages, personnel actions,

etc., for evidence of discriminatory treatment. The con- -
tractor is to promptly mvesUgate all alleged discrimina=—
tion complaints. .7

Section II.6. Requires the contractor to advise em-
plovees and applicants of training programs available
and to assist in the improvement of the skills of minori-
ties, women, and applicants, through such programs. . .

Section IL.7. Deals with labor unions in that the
contractor is not, and cannot be, required to hire union
employees; however, if the contractor relies on unions
as a source of employees, the contractor is encouraged
to obtain cooperation with the unions to increase
opportunities for minorities and women. The contrac--
tor is required to incorporate an EEO clause into union
agreements.

Section I1.8. Deals with the contractor’s EEO policy
as it pertains to selection of subcontractors, including
material suppliers and equipment leasing companies. -
Contractors are encouraged to use DBEs or other sub-
contractors that employ minorities and women.
Furthermore, contractors are required to exercise their
best efforts to ensure that subcontractors comply with
the EEO requiremerits. -

Section IL.9. Requires the contractor to prepare
records that document compliance with the EEO
policy and to retain these records for a period of 3
years after project completion. These records should
include the number of minority, women, and non-
minority employees in each work classification on the
project, and the progress and effort being made to
increase the employment opportunities for minorities
and women. -

The contractor is required to submit an annual EEO
report to the SHA each July, for the duration of the pro-
ject. If the project contains on-the-job training (OJT),
this information is also required to be collected and
reported.

2. Compliance Oversight

Enforcement responsibilities have been vested with
the contracting agency which ultimately falls on the
shoulders of the SHA project engineer. The project
engineer should be cognizant of the contractual
requirement and observe the contractor for compli-
ance. Specifically, the project engineer's concern
should center on whether discriminatory practices take
place, particularly in the hiring, firing, training, promo-
tion, and utilization of employees.

Noncompliance with the EEO specifications may be
considered a breach of contract for which payment
may be withheld or the contract canceled. The State
compliance staff should conduct reviews and make
noncompliance determinations. In addition, reviews
by the Office of Federal Confract Compliance Programs
(OFCCP), or actiofis ordered by OFCCP, may affect the
contractor’s eligibility to participate in Federal-aid
programs. =
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Section lll - Nonsegregated Facilities

The intent of the provisions of Section TII of FHWA
Form-1273 is to ensure that past discriminatory prac-
tices for providing separate facilities or prohibiting
minorities access to certain facilities are eliminated.
Section II, which is also derived from Title VI, applies
to contractors, subcontractors, and material suppliers
on all Federal-aid contracts and related subcontracts of
$10,000 or more.

By entering into a Federal-aid construction contract,
organizations and firms are certifying that they main-
tain nonsegregated facilities that conform to require-
ments of 41 CFR 60.1.8. These regulations also require
a prime contractor to obtain a similar certification from
each subcontractor and supplier, as applicable.

K. Potential Title VI Issues and
Suggested Mi’riganon of Adverse
Impacts

Issues:

1. Whether appropriate coniract provisions are
incorporated in Federal-aid contracts.

Mitigation: Process reviews.

2. Whether the monitoring/inspection of work by
the State results in disparate treatment of pro-
tected groups.

Mitigation: Process reviews; training; diversifica-
tion of staff, etc.

3. Whether required mitigation measures have been
effectively implemented, i.e, safety through con-
struction zones; noise and air impacts; employ-
ment and contracting goals, etc.

Mitigation: Process reviews; feedback from pub—
lic involvement; coordination with
public interest groups, etc.

4. Whether barriers exist in pre-qualification,
approval of subcontractors, bonding, and licens-
ing requirements.

Mitigation: Process reviews; survey subcontrac—
tors; supportive services; self evalua-
tions, etc.

5. Whether uniformity exists in the approval of
plans changes, and supplemental agreements.
Mitigation: Process reviews; training; feedback;

supportive services, etc,

6. Whether uniformity exists in the assessment of
sanctions, liquidated damages, withholding pay-
ments, suspension/termination of contracts, and
decertification.

Mitigation: Process reviews; training; feedback,
etc.
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V. RESEARCH

A. Description of Research Program

The States are encouraged to conduct transporta-
tion-related research projects which may be funded
with Federal-aid funds. The research may be conduct-
ed by State personnel or contracted to universities or
consultants who have the capabilities and staff to per-
form the research.

A research project usually begins with a solicitation
of problem statements. The problem statement pro-
vides a brief description of the proposed research,
need for the research, and estimated cost. The prob-
lem statements are then prioritized by the State
Transportation Agency. The projects may be under-
taken by transportation agency personnel or awarded
to a university or consultant according to the State’s
procurement regulations. If it is determined that a uni-
versity will be used and more than one university has
the capability, a request for proposal may be sent to
the universities. The selection of a university to per-
form the research is usually predetermined based on
type of research and area of expertise of the universi-
ty. Minority universities interested in performing
research for a transportation agency are encouraged to
learn the procurement regulations for that agency and
to submit proposals when there are studies proposed
which they have the capability to accomplish.

Each research project awarded is monitored by State
member of the involved department at the university.
University research may be actually conducted by uni-
versity students under the supervision of the principal
researcher. Not all research projects are engineering-
related; e.g., socio-economic, environmental, transit or
transportation needs studies.

B. Potential Title VI Issues and
Suggesied Mitigation of Adverse
Impacts

Issues:
1. Whether there is diversification in the selection of
consultant/universities.

Mitigation: Aggressive outreach; supportive
services; feedback; removal of
barriers, etc.

2. Proposal/problem statement solicitation. .
Mitigation: Same as above. _
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Motor Carrier Salfety
Assistance [Progranm

l. General

The ISTEA was signed into law in December of
1991. The ISTEA builds on the long-standing relation-
ship between the FHWA and State transportation agen-
cies torensure the highest quality surface transportation
system, to promote economic vitality for the Nation,
and to enhance the quality of life for all its people. The
Act will maintain and create jobs, reduce congestion,
and provide business opportunities as the Nation’s
infrastructure is rebuilt. It is equally important that the
decision-making processes required by the ISTEA not
be diminished by discrimination or the lack of equal
opportunity. It is the FHWA’s responsibility to ensure
that no one affected by or participating in programs or
activities of the FHWA, its recipients, or contractors is
subjecied to. discrimination in terms of impact, access,
benefits, treatment, or employment.

Under the program the FHWA provides grants to
States to enforce Federal and compatible State motor
carrier safety and hazardous materials regulations. The
objective of the MCSAP is to reduce the number and
severity of accidents and hazardous materials incidents
involving commercial motor vehicles. The MCSAP
secks to accomplish this by substantially increasing the
level of nationally uniform inspection and enforcement
activity.

The ISTEA identified a number of new program ini-
tiatives that expand MCSAP beyond its core roadside
inspection and carrier review activities and enlarge the
Office of Motor Carrier's (OMC) stewardship responsi-
bilities. These ISTEA initiatives include many new
activities eligible for MCSAP reimbursement. The
MCSAP eligibility activities include:

e Enforcement of State traffic laws and regulations
designed to promote safe operation of commercial
motor vehicles when performed in conjunction
with a roadside inspection;

¢ Enforcement of size and weight limitations;

e An ISTEA requirement that the State join the
International Registration Plan (IRP) and the
International Fuel Tax Agreement (IFTA) program
for fuel tax and registration of commercial motor
vehicles; :
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e Provide grants to the States for research and
development, demonstration of technologies,
analyses, and information systems designed to
enhance commercial motor vehicle safety; and

e Provide grants to the States to educate the motor-
ingpublic on how to share the_road safely with
commercial motor vehicles. :

The following narratives describe the OMC’s basic
MCSAP activities..

Il. Vehicle and Driver Inspection

Federal inspection standards help ensure that carri-
ers regularly inspect and repair trucks and buses.
Commercial motor vehicles operating in int€rstate com-
merce must periodically pass an inspection to comply
with Federal standards. Motor carriers must maintain
drivers inspection reports to ensure safe operating
conditions before_ driving a commercial notor vehicle
in interstate commerce. Carriers must also require dri-
vers to prepare a post-trip inspection report certifying
that any listed defects are corrected. Drivers and vehi-
cles are subject to random roadside inspections by
States. -

Inspections performed under MCSAP are conducted
in accordance with the North American Standard
inspection procedure developed by Commercial
Vehicle Safety Alliance (CVSA) in cooperation with
FHWA/OMC. The CVSA is an organization of Federal,
State, and Provincial government agencies—and repre-
sentatives from private industry in the United States,
Canada, and Mexico dedicated to commercial vehicle
safety. :

lll. Size and Weight Program

The FHWA transferred the commercial motor vehicle
size and weight enforcement program responsibilitics
from ~the Federal-aid staff to the Office of Motor
Carriers. Each year, the States must certify to the FHWA
that they are enforcing size and weight limitations ¢n
their Federal-aid highways. '

The size and weight enforcement activities directly
affect overdimensional and overweight vehicles.
Enforcement is a State responsibility; however, it is a
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condition for receiving full apportionment of Federal-
aid construction funds. As part of the documentation
of adequate enforcement, each State must have a size
and weight enforcement plan accepted by FHWA/
OMC. The plan must describe the procedures,
resources, and facilities that the State intends to devote
to the enforcement of its vehicle size and weight laws.
It must provide for at least two of the four types of
scales, either fixed, portable, semi-portable, or weight-
in-motion. It must describe the staff assigned to the
enforcement of size and weight limits and a plan of
operation for the scales. Together, all of the require-
ments give a comprehensive picture of how the State
plans to control oversized and overweight vehicles on
its highways.

IV. Commercial Driver’s License ( CDL)
Program

The Commercial Motor Vehicle Safety Act of 1986
established the CDL program to improve highway
safety by ensuring that each driver of a commercial
motor vehicle has only one driver’s license and is qual-
ified to operate the vehicle. Unlike most other Federal
safety requirements, the CDL requirements apply to
intrastate and interstate operations.

V. Public Awareness Grants

Public awareness grants are used to provide a
national campaign to educate the motoring public on
how to share the road safely with a commercial motor
vehicle, thereby reducing the incidence of accidents,
injuries, deaths, and property damage involving auto-
mobiles, trucks, and buses.

In addition, the public awareness program serves as
a mechanism to reduce the negative attitudes that exist
between the traveling public and commercial vehicle
operators. This program also heightens awareness of
the Federal and State initiatives to reduce the numbers
of traffic crashes and deaths involving commercial
motor vehicles on our nation’s highways.

V1. Motor Carrier Research Program

The Motor Carrier research program is a multi-year
effort consisting of projects that support high-priority
national problem areas and traditional motor carrier
safety research areas. Funding for motor carrier
research has increased over the past few years. The
program must examine new technologies, evaluate
commercial drivers and vehicles, perform special tests,
and supply data for regulations governing the motor
carrier industry. Other research projects involve haz-
ardous materials movement; vehicle inspections and

maintenance; carrier assessment and compliance
reviews; tax and registration uniformity; vehicle size
and weight; and advanced technologies.

VIil. Civil Rights Responsibilities of
MCSAP

The FHWA Order 4720.1A outlines the civil rights
responsibility of MCSAP and clarifies roles and respon-
sibilities by which FHWA may help MCSAP recipients
in meeting all civil rights requirements.

VIII. Potential Title VI Issues and
Suggested Mitigation of Adverse
Impacts

Issues:

1. Whether the selections of vehicles and drivers
for inspection are targeted in a discriminatory
fashion.

Mitigation:
—Conduct random roadside inspections
—Ensure that inspections are conducted in
accordance with the North American
Standard inspections procedures
—Training, diversification of staff; self
evaluations

2. Whether the monitoring/inspections of size and
weight inspections results in disparate treatment.
Mitigation: Training; self evaluations

3. Whether the CDL program is administered in a
discriminatory manner.

Mitigation:
~Diversity of staff that administer the
examination

~Provide the CDL exam in more than one
language (ethnic make up of the
community)

—Increase the access to CDL facilities/services
in ethnic communities

4. Whether public awareness grants and research
grants include diversification in the selection of
consultant/universities.

Mitigation:

—Aggressive outreach to all communities

—Effective contact with minority print and
audio media institutions

—Ensure that public safety community service
materials are distributed in minority
schools, shopping districts, etc

—Outreach efforts with minority and women-
owned businesses
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—Focus outreach on appropriate community 6. Whether the Federal Motor Carrier Safety regula-
to ensure involvement tions or State laws are discriminatory.
5. Whether barriers exist between MCSAP grant Mitigation:
recipients and hiring, promotions, and training ~State enforcement policies should not be
of staff. targeted toward a specific race/ethnic group,

Mitigation: gender, or age of driver; and

—A review of regulatory requirements should

—~Ensure diversification of staff; conduct self be made to ensure that there are no con-

evaluations flicts with the intent of the Americans with
—Advertise positions via minority audio and Disabilities Act and other Civil Rights
print media requirements.
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Implementation of the Title VI program is a joint
responsibility of FHWA and State program managers at
all levels, although, primary responsibility lies with the
State. To ensuve nondiscrimination in their programs,
program managers should be familiar with Title VI,

related issues, as zdentzfzéd in the previous section, in
their day-to-day activities. Impact of these programs on
minorities, women, the disabled, the elderly, and
nonminotrities should be monitored to ensure that the
programs provide equitable treatment in the provision
of benefits, services, and opportunity to all beneficiaries
of the program.

I. ROLES AND RESPONSIBILITIES

A. FHWA Headquarters Office of
Civil Rights

The role of the Headquarters Office of Civil Rights is
to interpret Title VI law and regulations, provide tech-
nical assistance where needed, and to establish
agencywide policy for compliance. Specifically, the
Head-quarters Office of Civil Rights will:

1..Provide technical assistance to all program and
field offices.

2. Provide training on Title VI law and regulations to
all program offices, field offices, and SHA's.

3. Process and investigate Title VI complaints of dis-
crimination.

B. FHWA Regional Office

The role of the Regional office is to interpret Title VI
law and regulations, establish regional policy, deter-
mine Division office and SHA compliance, and provide
technical assistance.

In carrying out this role the Regional Office of Civil
Rights (ROCR) has the following responsibilities:

e Review and approve SHA Title VI plans.

e Determine Title VI compliance. Program person-
nel may, in their review of the various program
areas, determine whether Title VI issues are being
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addressed adequately. However, determination of
the State’s compliance with Title VI is within the
purview of ROCR.

¢ Upon a finding of noncompliance, attempt to
obtain voluntary resolution. If efforts to obtain
compliance fail, initiate enforcement proceedmgs
against the State. -

e Direct regional Title VI program in coordination
with regional program officials, the Reg10na1
Courisel, and Division Administrators. _~

e Establish program areas for regionwide emphasis.
s Serve as lead agent in coordinating activities in
connection with controversial projects where dis-
crimination has been alleged.

¢ Conduct on-site Title VI reviews to determme pro-
gram implementation at Division and State levels.

« Participate with program area officials in conduct-
ing Title VI reviews, , -

e Review and comment on Title VI issues in EISs
and EA/ FONSIs.

* Recommend appropriate action to program area
officials where Title VI issues are involved.

Provide technical assistance on Title VI require-
ments to regional program offices, Divisiofi’
offices, and SHAs.

e Process complaints of discrimination.

e Conduct investigations of external complaints in
coordination with Washington Headquarters
Office of Civil Rights.

In carrying out their roles in the Title VI Program
the regional program offices have the following
responsibilities:

« Implement regional Title VI policy through daﬂX
activities and on-going monitoring.

e Evaluate adequacy of division office program
activities in ensuring Title VI compliance.

s Cooperate with ROCR in conducting Title VI
reviews.

e Provide ROCR programmatic advice in 1mple—
menting regional Title VI program.
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¢ Notify ROCR of Title VI, related problem areas
and complaints.

e Cooperate and assist ROCR in investigations of
external discrimination complaints.

e Address Title VI issues in program area reviews.

¢ Advise ROCR of Title VI, related findings made

during program reviews.

¢ Include ROCR in review of EISs and EA/FONSIs
where there may be Title VI issues.

e Recommend actions to ROCR where needed
changes in Title VI program are identified.

C. FHWA Division Offices

The role of the division offices is to assist the State
in program implementation, review the State’s imple-
mentation of programs, and prov1de feedback to the
regional office. ) -

In carrying out this role, the division office Title VI
coordinator has the following responsibilities:

* Coordinate division office Title VI activities.

e Provide information and technical assistance to
Division office program personnel and SHA Title
VI Specialists.

¢ Serve as Division office contact for ROCR on Title
VI matiers.

e Coordinate review and update of SHA Title VI
Plan.

e Assist in conducting Title VI Reviews.

In carrying out their role in the Title VI program,
division office program area personnel have the fol-
lowmg responsibilities:

e Monitor SHA programs and activities on an
on-going basis to ensure nondiscrimination, This
should normally be accomplished through daily
involvement with State program personnel and
reviews of State program activities and
documents. Co

« Provide technical assistance to the State to ensure
that Title VI issues are considered and addressed
within their program areas.

¢ Monitor adequacy of State Txtle VI Specxallst as
involvement within their respectwe program
activities.

¢ Communicate problem areas to Regional office.

e Provide training, information, and technical assis-
tance to State Title VI Specialist as needed and
requested.

The above provides general descriptions of the
respective roles for the division office Title VI
Coordinator and program area personnel. The remain-
der of this section of the guide describes suggested
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techniques for the Division s use in monitoring the
State s Title VI compliance. The underlying philosophy
of the suggested techniques is the same as for the
entire guide: nondiscrimination ideally is best ensured
through an ongoing preventive approach with special
type reviews used periodically to evaluate the State's
process for ensuring Title VI compliance.,

Title VI Awareness of Program Arvea Operationdl
Personnel

The key Division office implementers of the
Federal-aid highway program are the Area Engineers,
District Engineers, Planners, Right-of-Way Specialists,
and Environmental Specialists. It is crucial to effective
Title VI monitoring that these individuals be made fully
aware of the kinds of Title VI issues which can arise in
their program areas. Such awareness can be promoted
through:

¢ Reading the Tltle VI gu1de with emphasis upon
those parts pertinent to their program areas.

General discussion of Title VI guide by program
area personnel.

Circulation of Title VI, related correspondence
and/or publications.

e Meetings with Division office program personnel
and State Title VI Specialists.

« Communication with the ROCR.

Division Office Monitoring of Title VI ;

To increase the effectiveness of the division’s T1tle
VI monitoring, a  systematic approach should be.
employed. The division office’s monitoring plan
should be developed consistent with the needs in their
particular State. In States that have effectively and con-
tinually integrated Title VI considerations into their
day-to-day program operations, the division office’s
monitoring could be considerably reduced. Accord-
ingly, the level of monitoring required will vary from
division to divisiorn. With this in mind, the following
are some suggested components of a Division Office’s
monitoring plan:

e The Division office should develop an overali
monitoring plan to address as appropriate any of
the major areas covered by Title VI (Planning,
Project Development, Right-of-Way and Construc-
tion). The plan would detail items which Division
personnel should be aware of on a daily basis and
as necessary provide for periodic special reviews
of the State’s processes for ensuring nondiscrimi-
nation.

¢ When conducted, special reviews should be car-
ried out in dccordance with guidelines which
address the State’s Title VI Plan.

¢ The monitoring plan should describe the assign-
ment of responsibility for Title VI within the
division office.
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* The monitoring plan should provide for a Title VI
work plan to be carried out and updated on a reg-
ular basis to reflect the current level of program
implementation by the State.

e The Division office should advise the ROCR on
particularly significant program deficiencies. Any
other recommendations or comments may be pro-
vided along with the State’s Annual Title VI
Accomplishment Report and Work Plan,

D. FHWA State Highway Agency

The role of the State highway agencies involves
implementing Title VI, developing the Title VI
Program, and establishing adequate procedures for
identifying and addressing Title VI issues.

While the Title VI Specialist is the focal point for the
Title VI program at the State level, it is essential that the
program’s implementation and monitoring activities be
undertaken in a joint fashion with program area offi-
cials. In certain cases, the Title VI Specialist’s role will
be participatory, particularly in the reconstruction
phases. In other cases, the Title VI Specialist’s role will
be a lead role, such as in monitoring of program areas
for Title VI compliance. However, even in these activ-
ities it is essential that the Title VI Specialist consult
with the appropriate program area officials to ensure
that the end product is accurate from a programmatic
standpoint.

In carrying out this role, the State Title VI Specialist
has the following responsibilities. These responsibili-
ties may vary from State to State depending upon the
particular organization and structure of each State high-
way agency.

e Coordinate Title VI Program development with
program area officials.

= Provide technical assistance and advme on Title VI
matters to State program area officials.

e Conduct Title VI reviews of program area activi-
ties when necessary to cover aspects not covered
through the day-to-day approach. Only those
parts of programs where Title VI issues are
involved should be reviewed.

e Participate with program area personnel in
reviews of prograrn activities which inciude Title
VI issues.

e Review findings of program area reviews which
address Title VI issues to ensure findings of dis-
crimination or nondiscrimination are adequately
supported.

e Participate with program officials in developing
Title VI information for dissemination to the public.

e Develop and implement procedures for the
prompt processing of complaints of discrimina-
tion.
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» Work with program officials to correct identified
Title VI problems or discriminatory practices .or
policies.

« Establish procedures to resolve determinations of
noncompliance.

¢ Conduct Title VI training programs.

» Prepare annual summary of Title VI activities,
accomplishments, and problems.

« Update Title VI Plan as necessary to reflect orga-
nizafional policy or implementation changes.

The following are examples of specific activities
which may be undertaken by the Title VI issues previ-
ously identified. Title VI implementation activiti€s
should be undertaken on a day-to-day basis whenever
possible. Since budgetary and staff resources are usu-
ally limited, it is expected that the Title VI Specialist
will prioritize program areas based on the status of the
highway progran in his/her State.

1. Identification of Impacts -

e Assist program area personnel in 1dent1fy1nc T1ﬂe
V1 impacts of proposed projects. _

e Review and provide feedback to program area
personnel on data reflecting the racial makeup,
ages, or other characteristics of communities
affected by projects.

¢ Review environmental documents.

« Attend meetings of program area personnel dur-
ing development of environmental assessments of
projects.

e Review procedures followed in identifying and
considering impacts of projects on minority areas.

2. Mitigation Measures

« Assist program area personnel in identifying miti-
gation measures for minority areas.

« Follow up on mitigative measures identified in EIS
which have significant impacts on minorities.
Determine whether measures have been taken
and if so, assess their effectiveness of, as appio-
priate, identify alternative measures. _

3. Public Involvement

e Assist program area personnel in obtalmng pubhc
involvement, particularly in minority areas.

« Attend MPQ planning meetings involving Title VI
issues.

« Attend public meetings and hearings held for pro—
jects with potential Title VI impacts. . =

e Assist program personnel in the development of
Title VI information for dissemination to the gen-
eral public and in languages other than Enghsh
when necessary.
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Review procedures and efforts of the MPOs and
State program area personnel to obtain public
involvement, particularly minority citizen
participation. ’

Benefits and Services T

¢ Assist program area personnel in the Ldennflcatzon

of minorities in right-of-way activities.

¢ Accompany program persennel on selected right-

of-way activities to compare treatment received by
minorities and nonminorities.

Review property management procedures to
ensure nondiscrimination.

Review appraisal, acquisition, and relocation pro-
cedures to assure equitable benefits and services
are provided to minority and nonminority
property owners.

Contracting

(a) Consultants

Review consultant selection procedures of MPOs
and State program areas.

Review program area personnel’s monitoring of
Title VI compliance by consultants.

(b) Fee Appraisers/Fee Attorneys

Review selection procedures for fee appraisers/
fee attorneys to ensure nondiscrimination.

Assist program area pessonnel in identifying
minocrity and female fee appraisers/fee attorneys.

(¢) Construction

Review prequalification and bonding require-
ments and contractor selection procedures to
determine uniformity in their application to
minority and nonminority contractors.

Assist program area personnel in communicating
contracting opportunities to mmonty contractors
and subcontractors.

Ensure that State policies and procedures for mon-
itoring activity during construction are not applied
in a discriminatory fashion. Examples of these
activities are plan changes, supplemental agree-
ments, liquidated damages, project inspections,
and traffic control. )

Ensure insertion of Title VI requirements in
contracts, subcontracts, and material supply
agreements.

(d) Research

Review selection procedures for principal
researchers and research staffs to determine
minority participation.

e Assist program area personnel in identifying

minority universities interested in conducting
research.
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minations.

In carrying out their role, the State’s program area
officials have the following responsibilities in their day—
to-day monitoring activities: -

Implement the State’s Title VI policy through daily
activities and ongoing monitoring.

Pursuant to 49 CFR 21.9%b) and 23 CFR
200.9(b)}(4), maintain statistical data by race/ethnic
origin and sex of participants and beneficiaries of
the State’s highway programs (i.e., relocatees,
affected citizens, and affected communities).

Pursuant to 23 CFR 200.9(b)(7), conduct Title VI
reviews or include Title VI issues in program
reviews of cities, counties, consultant contractors, -
universities, -colleges,” planning agencies, and
other subrecipients of Federal-aid highway funds.
Ensure that Title VI requirements are included in
program area directives and that procedures used
have built-in safeguards to prevent discrimination.

Advise Title VI Specialist of Title VI related prob-_
lems or discrimination complaints.

Cooperate with Title VI Specialist in conductmg
reviews. -

Advise Title VI Specialist of findings related to
Title VI in conjunction with program area reviews.

Request that Title VI Specialist be involved in
development of projects where there may be
Title VI issues.

Il. Documentation

A certain amount of documentation is necessary to
substantiate Title VI monitoring and compliance deter-

In most cases, routine correspondence

between the various offices and review reports
addressing Title VI issues or findings will suffice.

The following outlines examples of suggested
documentation.
1. Regional Program Offices

Correspondence to Division offices provxdmg
guidance or information on Title VI

Reports of on-site reviews reflecting findings
related to Title VI issues.

Division Offices

Review reports containing Title VI findings should
include a basis for conclusions made. For exam-
ple, a review of State appraisals should include
information on minority appraisals reviewed and
comparison of benefits to comparable nonminor-
ity appraisals.

Normal correspondence with the State where Title
VI related issues are discussed.

Division Office Title VI monitoring plans,
appropriate.

as
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e Guidelines followed in making special Title VI
reviews. Special Title VI Reviews are reviews by
the Division Office of the State’s Title VI process
within a particular program (Planning, Project
Development, Right-of-Way or Construction) to
assess the program’s effectiveness in identifying
and addressing Title VI issues.

¢ Documentation of aSSIgnment of Title VI respon-
sibilities.”

3. State Title VI Specialist
e Reports on Title VI reviews of program areas.

e Correspondence documenting advice or assis-
tance to program area offices.

¢ Documentation related to Title VI complaints.
¢ Annual Title VI Summaries.

4. State Program Offices
* Identification of Title VI issues in routine corre-

spondence, environmental documents, and plan-
ning documents.

¢ Correspondence reflecting efforts to address Tltle
VI issues and responsibilities.

e As appropriate, records identifying participants
and beneficiaries of the Federal-aid highway pro-
gram by race and sex.

Ill. Title VI Plan Development

This section outlines the required elements of the
State’s Title VI Plans:

1. Statement of Policy

Include the State’s Policy on Title VI. Pollcy must
be signed by the top State Highway Agency
official.

2. Ovganization and Staffing of Civil Rights Unit

Include a description of the organization and
staffing of the Civil Rights Unit, an organization chart
which shows the relationship of the Civil Rights Unit to
the head of the highway agency, and an organization
chart of the Civil Rights Unit showing the names and
titles of the staff.

3, Title VI Mownitoring and Review Process

For each of the following major program areas, sum-
marize how Title VI monitoring will be accomplished
by the Title VI Specialist and by the program area
personnel.

a. Planning

Project Development
Right-of-Way
Construction
Research

o a0 @
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4. Compliance

Enforcement procedures to be followed by the
FHWA in the event of a SHA’s noncompliance with
Title VI may be found at 49 CFR 21.13 and 23 CFR
200.11. Where compliance cannot be corrected by
informal means, Federal financial assistance may be
suspended or terminated and further assistance may be
refused.

Sancfions to be applied by State Highway Agencies
in the event of a subrecipient’s or contractor's non-
compliance with Title VI may be found in Appendix A
of the Standard DOT Title VI Assurances executed by
the State Highway Agency as a condition to receiving
any findncial assistance from the U.S. Department 6f
Transportation. These sanctions include withholding
of payments and/or cancellation, termination, or
suspension of the conitract, in whole or in part.

5. Title VI Assurances

Include copies of the State’s signed Title VI assur-
ances, including appendixes.

6. Accomplishment Report

List major accomplishments made regarding Title VI
since the last plan update. Include instances where
Title VI issues were identified and discrimination was
prevented. Indicate activities and efforts the Title VI
Specialist and program area personnel have under-
taken in monitoring Title VI. Include a description of
the scope and conclusions of any special reviews corfi-
ducted by the Title VI Specialist. List any major prob-
lems identified and corrective actions taken. Include a
summary and status report on any Title VI _complaints
filed with the State.

7. Annual Work Plan

Qutline Title VI monitoring and review activities
planned for the coming plan year; state by whom each
activity will be accomplished and target date for
completion.

8. [List of State Procedures, Manuals, Directives
Applicable to Federal-aid bighway program.

List all procedures, manuals, and directives the State
uses which are applicable to the Federal-aid highway
program and Title VL.

IV. Contract Requirements

Infroduction

Federal-aid contracts normally must include provi-
sions which require compliance with Title VI. The
specific contract provision language is included in
Appendixes A, B, and C of the Title VI Assurances
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which each State has executed. Examples of the
applicability of each Appendix to Federal-aid contracts
are described below.

1. Appendix A

This appendix applies to all Federal-aid contracts -

and must be included as a contract provision.
Examples of such contracts in the Federal-aid highway
program are:

e Construction contracts, both prime and subcon-
tracts, and vendor/supply agreements.

» Consultant agreements for performance of work
in connection with Federal-aid highway projects.
Typical ones are those for design work and envi-
ronmental studies. ' :

s Research agreements with colleges, universities,
or other institutions.

e Fee appraiser and fee attorney contracts in con-
nection with Federally-aided right-of-way work.

e Contracts between a State Highway Agency and a
contractor for relocation of utilities. It should be
noted that Appendix A would not apply when the
utility company itself or its contractor relocates
utilities. C

2. Appendix B

This appendix applies to conveyances of land or
property to the States by the Federal government. It
conditions the conveyance to require nondiscrimina-
tion in connection with the State’s use of the property.
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3. Appendix C

Applicable to all deeds, licenses, leases, permits, or
similar instruments..

Examples:
¢ Leases and Property Management Agreements

e Permits and Licences, except where they are
issued for the construction of utilities on highway
rights-of-way, the cost of which is borne by the
utility company without Federal participation.

¢ Tenancy Agreements
* Air Space Agreements
¢ Railroad Agreements

Once the purpose for which Federal financial assis-
tance is extended terminates and/or the State no longer
retains ownership or possession of the property, the
Title VI Assurances do not apply.

Examples of agreements where Appendix C is not
applicable are as follows:

¢ Pit Agreement
e Stockpiling Agreement

Encroachment Agreement
* Relocation Agreement

Determination of Vacation and Abandonment
Quit Claim Deeds

e Contracts with property owners, i.e., royalty
agreements for obtaining materials (borrow
agreements) _

Warranty Deeds
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Title VI Review Guidelimes

Organization and Process
e Who is the Title VI Coordinator? (23 CFR 200.9)

e Has a Civil Rights Unit been established to carry out
Title VI program objectives? (23 CFR 200.9)

¢ Does the recipient’s Title VI Coordinator have direct
access to the Chief Executive Officer? (23 CFR 200.9)

s Describe the staffing of the Civil Rights Unit. (23 CFR
200.9

» Is the staffing level adequate? If not, why not? What
would be an adequate staffing level? (23 CFR 200.9)

e What process has been established to conduct annu-
al reviews of various program areas? (23 CFR 200.9)

e Who is responsible for determmmg areas to be
reviewed? (23 CFR 200.9)

e How are the areas to be reviewed 1dent1f1ed? (23
CFR 200.9)

¢ What role do the program area officials play in the
Title VI program in general and in the conduct of
annual reviews? (23 CFR 200.9)

» Describe the recipient’s process to conduct Title VI
reviews of cities, counties, consultants, suppliers,
universities, colleges, planning agencies, and other
recipients of Federal-aid highway funds? (23 CFR
200.9)

e How are the recipient’s directives reviewed to ensure
that Title VI and related requirements are mcluded?
(23 CFR 200.9)

e What is the process followed whenever a new direc-
tive is issued?

e Has the recipient’s Title VI Coordinator conducted
Title VI training programs for program and civil
rights officials? (23 CFR 200.9)

o If so, list the training provided by the coordinator in
the last five years, the number of persons receiving
the training, and the subject matter presented.

e Who is responsible for preparing the annual Title V1
Plan, report of accomplishments, and work plan for
the next year? (23 CFR 200.9)

Ap-A-1.

Titte VI Coordinator

e How does the Title VI Coordinator coordinate the
development of the Title VI Program with each pro-
gram official?

e What assistance and training on Title V1 does the
Title VI Coordinator provide? o

e What Title VI program area reviews has the Title VI
Coordinator conducted?

e What review guidelines were used?

* How were the program areas selected for review?

¢ Summarize major findings. -
e What major results occurred?

e What reviews of program activities did the Title VI
Coordinator conduct with program area personnel?

e What mechanism is used by the Title VI Coordinator
to review program area review reports which address
Title VI issues to ensure Title VI fmdmgs are ade-
quately supported?

e What role do the program area officials play in the
Title VI program in general and in the conduct of
annual reviews? (23 CFR 200.9) -

 Describe the recipient’s process to conduct Title VI
reviews of cities, counties, consultants; suppliers,
universities, colleges, planning agencies, and other
recipients of Federal-aid highway funds? (23 CFR
200.9) ~

e How are the recipient’s program directives reviewed
to ensure that Title VI and related requirements are
included? (23 CFR 200.9)

e What is the process followed whenever a new direc-
tive isTissued?

e Has the recipient Title VI Coordinator. conducted
Title VI training programs for program- “and civil
rights officials? (23 CFR 200.9)

o If so, list the training provided by the Coordmator in
the last five years, the number of persons receiving
the training, and the subject matter presented.

« Who is responsible for preparing the annual Title V1
Plan, report of accomplishments, and work plan for
the next year? (23 CFR 200.9) —



Appendix A

How does the Title VI Coordinator follow up to
ensure mitigative measures identified for projects sig-
nificantly impacting minorities are carried through?

area personnel in obtaining public involvement?

Has the Title VI Coordinator attended MPO planning
meetings?

During the last three years, has the Title VI
Coordinator attended public meetings and hearings
held for projects with potential Title VI impacts?

dures and efforts of MPOs and program area per-
sonnel to obtain public involvement, particularly
minority citizen participation?

Does the Title VI Coordinator assist program area
personnel in the identification of minorities in right-
of-way activities?

Does the Title VI Coordinator accompany right-of-
way personnel on selected activities to compare
treatment provided to minorities versus nonminori-
ties?

How does the Title VI Coordinator review property
management procedures to ensure nondiscrimina-
tion?

What reviews of appraisal, acquisition, and reloca-
tion procedures has the Title VI Coordinator con-
ducted to ensure nondiscrimination in benefits and
services to property owners?

How does the Title VI Coordinator do the following:

—Review consultant selection procedures of the
recipient?

—Review program area personnel monitoring of
Title VI compliance by consultants?

—Review selection procedures for fee appraisers/fee
attorneys to ensure nondiscrimination?

—Assist program area personne} in identifying minor-
ity and female fee appraisers/fee attorneys? -

—Review prequalification and bonding requirements
and contractor selection procedures to ensure
uniform application to minority and nonminority
contractors?

—Assist program area personnel in communicating
contracting opportunities to minority contractors?

Planning

® What office or section within the planning function
has lead responsibility for Title VI matters?

¢ What process has the recipient developed to ensure
Title VI issues are addressed in the planning process?

e How does the recipient ensure that MPOs have
representation in their membership reflecting the
makeup of the population they serve?

How does the Title VI Coordinator assist program -

How does the Title VI Coordinator review proce- .

Ap-A-2

» How does the recipient ensure that MPOs solicit and
consider the views of all groups within the popula-
tion in the planning of highway projects?

Project Development

® What office or section with the project development
function has the lead responsibility for Title VI
matters?

e Who is responsible for identifying Title VI issues in
the environmental effects determination of proposed
projects?

e What is the role of the Title VI Coordinator in the
project development stage? Please describe that role
in the following areas:

—Public involvement and citizen advisory commit-
tees : -

—Scheduling time and location of public meetings
and hearings

—Identification of impacts .
—Identification of mitigation measure.
—Environmental assessments

—Consideration of alternatives with respect to corri-
dors and locations.

Right-of-Way

® What office or séction within the right-of-way func-
tion has the lead responsibility for Title VI matters?

e What is the role of the Title VI Coordinator in the
right-of-way stage?

e What efforts are exerted by the recipient to' ensure
that minority and female fee appraisers are provided
maximum opportunity to participate in the appraisal
process?

+ How does the recipient ensure nondiscrimination in
the following areasr

—Appraisals

—Replacement housing

—Decent, safe, and sanitary housing determinations
~Negotiation

—Compensation

—Last Resort Housing authorizations.

Construction

e What office or section within the construction func-
tion has the lead responsibility for Title VI matiers?

e What is the role of the Title VI Coordinator in the
construction stage?

* How does the recipient ensure that its bidding and
contract award procedures are consistent with the
nondiscrimination and affirmative action require-
ments of Title VI?
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¢ What has the recipient done to identify any require-
ments or procedures that may present barriers or
obstacles to DBE firms attempting to seek con-

tract opportunities? Areas to look at inciude the
following:

—Preparation of PS&Es
—Bonding requirements
(1) Bid Bond

(2) Payment Bond
(3) Performance Bond

Research

¢ What office or section within the research function
has the lead responsibility for Title VI matters?

e What is the role of the Title VI Coordinator in the
research area?

¢ What efforts have been made to ensure that minor-
ity universities or universities with significant
minority student representation participate in
research projects? '

Complaints

& What are the procedures for processing complaints
alleging reprisal and retaliation? (49 CFR 21.11)

® How are the recipient’s Title VI complaint proce-
dures disseminated internally and externally? (49
CFR 21.11)

Ap-A-3

® What records does the recipient maintain on coni-
plaints? (23 CFR 200.9 . o

¢ Does the recipient maintain complaint data to reflect,
at minimum, the following about the complaint:

~Name -
—Race

—Color

—Sex

—National Origin

—Nature of complaint

Records and Reports

* What records and reports does the recipient maintain
that specifically reflect compliance with Title VI? (40
CFR 21.9)

e What data (race, color, religion, sex, and national ori-
gin) does the recipient maintain that reflects the
extent to which members of minority groups aré€
beneficiaries of programs receiving Federal financial
assistance? (49 CFR 21.9).

* Who is responsible for developing, maintaining, and
reporting this data?

e How is this data used?
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Stamdard DOT Title VI Assuramces

Standard DOT Tifle VI
Assurances
DOT 1050.2

Dated 8/24/71

The (Title of Recipient) (hereinafter referred to as
the “Recipient”) HEREBY AGREES THAT as a condition
to receiving any Federal financial assistance from the
Department of Transportation it will comply with Title
VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C.
2000d-42 U.S.C. 2000d-4 (hereinafter referred to as the
Act), and all requirements imposed by or pursuant to
Title 49, Code of Federal Regulations, Department of
Transportation, Subtitle A, Office of the Secretary, Part
21, Nondiscrimination in Federally-Assisted Programs
of the Department of Transportation—Effectuation of
Title VI of the Civil Rights Act of 1964 (hereinafter
referred to as the Regulations) and other pertinent
directives, to the end that in accordance with the Act,
Regulations, and other pertinent directives, no person
in the United States shall, on the grounds of race color,
or national origin, be excluded from participation in,
be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity for which
the Recipient receives Federal financial assistance from
the Department of Transportation, including the (Name
of Appropriate Administration), and HEREBY GIVES
ASSURANCE THAT it will promptly take any measures
necessary to effectuate this agreement. This assurance
is required by subsecion 21.7(2)(1) of the Regulations,
a copy of which is attacted.

More specifically and without limiting the above
general assurance, the Recipient hereby gives the fol-
lowing specific dssurances with respect to its (Name of
Appropriate Program):

1. That the Recipient agrees that each “program” and
each “facility as defined in subsections 21.23(¢) and
21.23(b) of the Regulations, will be (with regard to a
“program”) conducted, or will be (with regard to a
“facility”) operated in compliance with all requirements
imposed by, or pursuant to, the Regulations.

2. That the Recipient shall insert the following noti-
fication in all solicitations for bids for work or material
subject to the Regulations and made in connection with
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all (Name of Appropriate Progmm) and, in adapted
form in all proposals for negotiated agreements: ~

The (Recipient), in accordance with Title VI of the
Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C 2000d to
2000d-4 and Title 49, Code of Federal Regulations,
Department of Transportation, Subtitle A, Office the
Secretary, Part 21, Nondiscrimination in Federally-
assisted programs of the Department of Transportation
issued pursuant to such Act, hereby notifies all bidders
that it will affirmatively insure that in any contact
entered into pursuant to this advertisement, minority
business enterprises will be affored full opportunity to
submit bids in response to this invitation and will not
be discriminated against on the grounds of race, color,
or national origin in consideration for an award.

3. That the Recipient shall insert the clauses of
Appendix A of this assurance in every contract subject
to the Act and the Regulations. -

4. That the Recipient shall insert the clauses of
Appendix B of this assurance, as a covenant running
with the land, in any deéd from the United States
effecting a transfer of real property, structures, or
improvements thereron, or interest therein.

5. That where the Recipient receives Federal finan-
cial assistance to construct a facility, or part of a facili-
ty, the assurance shall extend to the entire facility and
facilities operated in connection therewith.

6. That where the Recipient receives Federal finan-
cial assistance in the form, or for the acquisition of real
property or an interest in real property, the assurance
shall extend to rights to space on, over or under such

property.

7. That the Recipient shall include the “appropriate
clauses set forth in Appendix C of this assurance, as a
covenant running with the land, in any future deeds,
leases, permits, licenses, and similar agreements
entered into by the Recipient with other parties: (a) for
the subsequent transfer of real property acquired or
improved under (Name of Appropriate Program); and
(b) for the construction or use of or access to space on,
over or under real property acquired, or improved
under (Name of Appropriate Prograni).
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8. That this assurance obligates the Recipient for the
period during which Federal financial assistance is
extended to the program, except where the Federal
financial assistance is to provide, or is in the form of,
personal property, or real property or interest therein
or structures or improvements thereon, in which case
the assurance obligates the Recipient or any transferee
for the longer of the following periods: (a) the period
during which the property is used for a purpose for
which the Federal financial assistance is extended, or
for another purpose involving the provision of similar
services or benefits; or (b) the period during which the
Recipient retains ownership or possession of the
property.

9. The Recipient shall provide for such methods of
administration for the program as are found by the
Secretary of Transportation or the official to whom he
delegates specific authority to give reasonable guaran-
tee that i, other recipients, subgrantees, contractors,
subcontractors, transferees, successors in inferest, and
other participants of Federal financial assistance under
such program will comply with all requirements
imposed or pursuant to the Act, the Regulations and
this assurance.

10. The Recipient agrees that the United States has a.

right to seek judicial enforcement with regard to any
matter arising under the Act, the Regulations, and this
assurance. ' ' I

THIS ASSURANCE is given in consideration of and
for the purpose of obtaining any and all Federal grants,
loans, contracts, property, discounts or other Federal
financial assistance extended after the date hereof to
the Recipient Department of Transporta-tion under the

(Name of Appropriate Program) and is binding on it,

other recipients, subgrantees, contractors, subcontrac-
tors, transferees, successors in interest and other par-
ticipants in the (Name of Appropriate Program). The
person or persons whose signatures appear below are
authorized to sign this assurance on behalf of the
Recipient.

Dated

(Recipient)

b
y (Signature of Authorized Officfal}

APPENDIX A

During the performance of this contract, the con-

tractor, for itself, its assignees and successors in inter--
est (hereinafter referred to as the “contractor”) agrees

as follows:

(1) Compliance with Regulations: The contractor
shall comply with the Regulations relative to nondis-
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crimination in Federally-assisted programs of the
Department of Transportation (hereinafter, “DOT™)
Title 49, Code of Federal Regulations, Patt 21, as they
may be amended from time to time, (hereinafter ~
referred to as the Regulations), which are herein incor-
porated by referencé and made a part of this contract.

(2) Nondiscrimination: The Contractor, with
regard to the work performed by it during the contract,
shall not discriminate on the grounds of race, color, or -
national origin in the selection and retention of sub- .
contractors, including procurements of materials and
leases of equipment. The contractor shall not partici-
pate either directly or indirectly in the discrimination
prohibited by section 21.5 of the Regulations, including
employment practices when the contract covers a pro-
gram set forth in Appendix B of the Regulations.

(3) Solicitations for Subcontractors, Including
Procurements of Materials and Equipment: In all
solicitations either by competitive bidding or negotia-
tion made by the contractor for work to be performed
under a subcontract, including procurements of mate-
rials or leases of equipment, each potiential subcontac-
tor or supplier shall be notified by the contractor of the
contractor’s obligations under this contract and the
Regulations relative to nondiscrimination on the
grounds of race, color, or national origin.

(4) Information and Reports: The contractor shall
provide all information and reports required by the -
Regulations or directives issued pursuant thereto, and
shall permit access_to its books, records, accounts,
other sources of information, and its facilities as may be
determined by the (Recipient) or the (Name of
Appropriate Administration) to be pertinent to ascer-
tain compliance with such Regulations, orders and
instructions. Where any information required of a con-
tractor is in the exclusive possession of another who
fails or refuses to furnish this information the contrac-
tor shall so certify to the (Recipient), or the (Name of
Appropriate Administration) as appropriate, and shall
set forth what efforta it has made to obtain the
information.

(5) Sanctions for Noncompliance: In the event of
the contractor’s noncompliance with the nondiscrimi-
nation provisions of this contract, the (Recipient) shall
impose such contract sanctions as it or the (Name of
Appropriate Administration) may determine to be
appropriate, including, but not limited to:

(a) withholding of payments to the contractor
under the contract until the contractor complies, and/or

(b) cancellation, termination or suspension of the
contract, in whole or in part.

(6) Incorportation of Provisions: The contractor
shall include the provisions of paragraphs (1) through
(6) in every subcontract, including procurements of
materials and leases of equipment, unless exempt by
the Regulations, or directives issued pursuant thereto.
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The contractor shall take such action with respect to
any subcontract or procurement as the (Recipient) or
the (Name of Appropriate Administration) may direct
as a means of enforcing such provisions including
sanctions for non-compliance: Provided, however, that,
in the event a contractor becomes involved in, or is
threatened with, litigation with a subcontractor ar sup-
plier as a result of such direction, the contractor may
request the (Recipient) to enter into such litigation to
protect the interests of the (Recipient), and, in addition,
the contractor may request the United States to enter
into such litigation to protect the interests of the United
States. ) )

APPENDIX B

A. The following clauses shall be included in any
and all deeds effecting or recording the transfer of real
property, structures or improvements thereon, or inter-
est therein from the United States. ©

(GRANTING CLAUSE)

NOW, THEREFORE, the Department of Transpor-
tation, as authorized by law, and upon the condition
that the (Name of Recipient) will accept title to the
lands and maintain the project constructed thereon, in
accordance with (Name of Appropriate Legislative
Authority), the Regulations for the Administration of
(Name of Appropriate Program) and the policies and
procedures prescribed by (Name of Appropriate
Administration) of the Depariment of Transportation
and, also in accordance with and in compliance with
all requirements imposed by or pursuant to Title 49,
Code of Federal Regulations, Department of Transpor-
tation, Subtitle A, Office of the Secretary, Part 21,
Nondiscrimination in Federally-assisted programs of
the Department of Transportation (hereinafter referred
to as the Regulations) pertaining to and effectuating
the provisions of Title VI of the Civil Rights Act of 1964
(78 Stat. 252; 42 U.S.C. 2000d to 2000d-4), does hereby
remise, release, quitclaim and convey unto the (Name
of Recipient) all the right, title and interest of the
Department of Transportation in and to said lands
described in Exhibit “A” attached hereto and made a
part hereof.

(HABENDUM CLAUSE)

TO HAVE AND TO HOLD said lands and interests
therein unto (Name of Recipient) and its successors for-
ever, subject, however, to the convenants, conditions,
restrictions and reservations herein contained as fol-
lows, which will remain in effect for the period during
which the real property or structures are used for a
purpose for which Federal financial assistance is
extended or for ancther purpose involving the provi-
sion of similar services or benefits and shall be binding
on the (Name of Recipient), its successors and assigns.

Ap-B-3

The (Name of Recipient), in consideration or the
conveyance of said lands and interests in lands, does-
hereby convenant and agree as a covenant running
with the land for itself, its successors and assigns, that
(1) no person shall on the grounds of race, color, or_
national origin, be excluded from participation in, be=
denied the benefits of, or be otherwise subjected to
discrimination with regard to any facility located whol-
ly or in part on over or under such lands hereby con-
veyed [,] land]* (2) that the (Name of Recipient) shall
use the lands and interests in lands and interests irx
lands so conveyed, in compliance with all require--
ments imposed by or pursuant to Title 49, Code of
Federal Regulations, Department of Transportation,
Subtitle A, Office of the Secretary, Part 21, Nondis-
crimination in Federally-assisted programs of the
Department of Transportation—Effectuation of Title VL
of the Civil Rights Act of 1964, and as said Regulations
may be amended [,] and (3} that in the event of breach
of any of the above-mentioned nondiscrimination con=
ditions, the Department shall have a right to re-enter
said lands and facilities on said land, and the above
described land and facilities shall thereon revert to and
vest in and become the absolute property of the
Department of Transportation and its assigns as such
interest existed prior to this instruction.* -

APPENDIX C

The following clauses shall be included in all deeds,
licenses, leases, permits, or similar instruments entered
into by the (Name of Recipient) pursuant to the provi-
sions of Assurance 6(a).

The (grantee, licensee, lessee, permitee, etc., as
appropriate) for himself, his heirs, personal represen-
tatives, successors in interest, and assigns, as a part of
the consideration hereof, does hereby covenant and
agree [in the case of deeds and leases add “as z
covenant running with the land”] that in the event facil- .
ities are constructed, maintained, or otherwise operat-
ed on the said property described in this (deed,
license, lease, permit, etc.) for a purpose for which a_
Department of Transportaiion program or activity is
extended or for another purpose involving the provi-
sion of similar services or benefits, the (grantee,
licensee;~lessee, permitee, etc.) shall maintain and
operate such facilities and services in compliance with
all other requirements imposed pursuant to Title 49,
Code of Federal Regulations, Department of Transpor-
tation, Subtitle A, Office of the Secretary, Part 21,
Nondiscrimination in Federally-assisted programs of

* Reverter clause and related language to be used only when
it is determined that such a clause is necessary in order to
effectuate the purposes of Title VI of the Civil Rights Act of
1964.
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the Department of Transportation—Effectuation of Title
VI of the Civil Rights Act of 1964, and as said
Regulations may be amended.

[Include in licenses; leases, permits, etc.j*

That in the event of breach of any of the above
nondiscrimination covenants, (Name of Recipient) shall
have the right to terminate the [license, lease, permit,
etc.] and to re-enter and repossess said land and
the facilities thereon, and hold the same as if said
[licenses, lease, permit, etc.] had never been made or
issued.

Include in deed.}*

That in the event of breach of any of the above non-
discrimination covenants, (Name of Recipient) shall

have the right to re-enter said lands and facilities there--

on, and the above described lands and facilities shall
thereupon revert to and vest in and become the
absolute property of (Name of Recipient) and its
assigns. :

The following shall be included in all deeds, licens-
es, leases, permits, or similar agreements entered into
by (Name of Recipient) pursuant to the provisions of
Assurance 6(b).

The (grantee, licensee, lessee, permitee, etc., as
appropriate) for himself, his personal representatives,

successors in interest, and assigns, as a part of the con-

sideration hereof, does hereby covenant and agree (in
the case of deeds, and leases add “as a covenant run-
ning with the land”) that (1) no person on the ground
of race, color, or national origin shall be excluded from
participation in, denied the benefits of, or be otherwise
subjected to discrimination in the use of said facilities,
(2) that in the construction of any improvements on,
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over or under such land and the furnishing of services
thereon, no person on the ground of race, color, or
national origin shall be excluded from participation in,
denied the benefits of, or otherwise be subjected to dis-
crimination, (3) that the (grantee, licensee, lessee, per-
mitee, etc.) shall use the premises in compliance with
all other requirements imposed by or pursuant to Title
49, Code of Federal Regulations, Department of
Transportation, Subtitle A, Office of the Secretary, Part
21, Nondiscrimination in Federally-assisted programs of
the Department of Transportation-Effectuation of Title
VI of the Civil Rights Act of 1964), and as said
Regulations may be amended.

[include in licenses, leases, permits, etc.]*

That in the event of breach of any of the above
nondiscrimination Covenants, (Name of Recipient) shall
have the right to terminate the {license, lease, permit,
etc.] and to re-enter and repossess said land and the
facilities thereon, and hold the same as if said [license,
lease, permit, etc.] had never been made or issued.

[Include in deeds]*

That in the event of breach of any of the above
nondiscrimination covenants, (Name of Recipient) shall
have the right to re-enter said land and facilities there-
on, and the above described lands and facilities shall
thereupon revert to and vest in and become the
absolute property of (Name of Recipient) and its.
assigns. ) )

* Reverter clause and related language to be used only when
it is determined that such a clause is necessary in order to
effectuate the purposes of Title VI of the Civil Rights Act of
1964.



PREVENTING DISCRIMINATION IN THE FEDERAL AID PROGRAM: A
SYSTEMATIC, INTERDISCIPLINARY APPROACH

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION
STATE CERTIFICATIONS AND ASSURANCES

Failure to comply with applicable Federal statutes, regulations and directives may subject state
officials to civil or criminal penalties and/or place the state in a high risk grantee status in
accordance with 49 CFR §18.12.

Each fiscal year the State will sign this certification and assurance statement that the State
complies with all applicable Federal statutes, regulations, and directives in effect with respect to
the periods for which it receives grant funding. Applicable provisions include the following:

- 23 USC Chapter 4 - Highway Safety Act of 1966

- 49 CFR Part 18 - Uniform Administration Requirements for Grants and
Cooperative Agreements to State and Local Governments

- 49 CFR Part 19 - Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals and Other Nonprofit
Organizations

- 23 CFR Chapter II - NHTSA & FHWA Procedures and General Provisions for
State Highway Safety Programs

- 45 CFR Part 74 - Appendix E - Principles for Determining Costs Applicable
toResearch and Development Under Grants and Contracts with Hospitals

- OMB Circular A-87 - Cost Principles for State, local and Indian Tribal
Governments

- OMB Circular A-21 Cost Principles for Educational Institutions
- OMB Circular A-122 - Cost Principles for Nonprofit Organizations
- OMB Circular A-128 - Audit of State and Local Governments

- OMB Circular A-133 - Audits of Institutions of Higher Education and Nonprofit
Institutions

- NHTSA Order 462-6C - Matching Rates for State and Community Highway
Safety Programs

- Highway Safety Grant Funding Policy for NHTSA/FHWA Field-Administered



Grants (Effective 7/14/95)

- Pilot 402 Process (If state is participating in the pilot program)

Certification Statements

The Governor is responsible for the administration of the State highway safety program through a
State highway safety agency which has adequate powers and is suitably equipped and organized
(as evidenced by appropriate oversight procedures governing such areas as procurement,
financial administration, and the use, management, and disposition of equipment) to carry out the
program in compliance with 23 USC 402(b) (1) (A);

The political subdivisions of this State are authorized, as part of the State highway safety
program, to carry out within their jurisdictions local highway safety programs which have been
approved by the Governor and are in accordance with the uniform guidelines promulgated by the
Secretary of Transportation in compliance with 23 USC 402(b) (1) (B);

At least 40 per cent of all Federal funds apportioned to this State under 23 USC 402 for this
fiscal year will be expended by or for the benefit of the political subdivision of the State in
carrying out local highway safety programs authorized in accordance with 23 USC 402(b) (1)
(C), unless this requirement is waived by the Secretary of Transportation;

This State's highway safety program provides adequate and reasonable access for the safe and
convenient movement of physically handicapped persons, including those in wheelchairs, across
curbs constructed or replaced on or after July 1, 1976, at all pedestrian crosswalks in compliance
with 23 USC 402(b) (1) (D);

This State's highway safety program provides for programs to encourage the use of safety belts
by drivers of, and passengers in, motor vehicles, in compliance with 23 USC 402(b)(1)(E);

Cash drawdowns will be initiated only when actually needed for disbursement, cash
disbursements and balances will be reported in a timely manner as required by NHTSA, and the
same standards of timing and amount, including the reporting of cash disbursement and balances,
will be imposed upon any secondary recipient organizations in accordance with 49 CFR 18.20,
18.21, and 18.40 (failure to adhere to these provisions may result in the termination of advance
financing);

Arrangements have been made for the financial and compliance audit required by the Single
Audit Act of 1984 (OMB Circular A-128), which is to be conducted within the prescribed audit
reporting cycle (failure to furnish an acceptable audit, as determined by the cognizant Federal
agency, may result in denial or require return of Federal funds);

The State has submitted appropriate documentation for review to the single point of contact



designated by the Governor to review Federal programs, as required by Executive Order 12372
(Intergovernmental Review of Federal Programs);

Equipment acquired under this agreement for use in highway safety program areas shall be used
and kept in operation for highway safety purposes by the State; or the State, by formal agreement
with appropriate officials of a political subdivision or State agency, shall cause such equipment
to be used and kept in operation for highway safety purposes;

Each recipient of Section 402 funds has a financial management system that complies with the
minimum requirements of 49 CFR Part 18.20;

Each recipient of Section 402 funds will comply with all applicable State procurement
procedures;

The State is funding programs that are within the NHTSA/FHW A National Priority program
areas;

The State highway safety agency will comply with Title VI of the Civil Rights Act of 1964 and
Section 504 of the Rehabilitation Act of 1973, as amended, as implemented by 49 CFR Parts 21
and 27, to ensure that no person in the United States shall, on the grounds of race, color, national
origin, or handicap, be excluded from participation in, be denied the benefits of, or be otherwise
subjected to discrimination under this program.

The Drug-free Workplace Act of 1988(49 CFR Part 29 Sub-part F):

A. The State will provide a drug-free workplace by:

a) Publishing a statement notifying employees that the unlawful manufacture,
distribution, dispensing, possession or use of a controlled substance is prohibited
in the grantee's workplace and specifying the actions that will be taken against
employees for violation of such prohibition;

b) Establishing a drug-free awareness program to inform employees about:

1) The dangers of drug abuse in the workplace.

2) The grantee's policy of maintaining a drug-free workplace.

3) Any available drug counseling, rehabilitation, and employee assistance
programs.

4) The penalties that may be imposed upon employees for drug violations
occurring in the workplace.

C) Making it a requirement that each employee engaged in the performance of the



grant be given a copy of the statement required by paragraph (a).
d) Notifying the employee in the statement required by paragraph (a) that, as a
condition of employment under the grant, the employee will --

1) Abide by the terms of the statement.

2) Notify the employer of any criminal drug statute conviction for a violation
occurring in the workplace no later than five days after such conviction.

e) Notifying the agency within ten days after receiving notice under subparagraph (d)
(2) from an employee or otherwise receiving actual notice of such conviction.

f) Taking one of the following actions, within 30 days of receiving notice under
subparagraph (d) (2), with respect to any employee who is so convicted --

1) Taking appropriate personnel action against such an employee, up to and
including termination.

2) Requiring such employee to participate satisfactorily in a drug abuse assistance
or rehabilitation program approved for such purposes by a Federal, State, or local

health, law enforcement, or other appropriate agency.

g) Making a good faith effort to continue to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c), (d), (e), and (f) above.

BUY AMERICA ACT

The State will comply with the provisions of the Buy America Act (23 USC 101 Note) which
contains the following requirements:

Only steel, iron and manufactured items produced in the United States may be purchased with
Federal funds unless the State can show that such domestic purchases would be inconsistent with
the public interest; that such materials are not reasonably available and are of an unsatisfactory
quality; or that inclusion of domestic materials will increase the cost of the overall project
contract by more than 25 percent. Clear justification for the purchase of non-domestic items
must be in the form of a waiver request submitted to and approved by the Secretary of
Transportation.

CERTIFICATION REGARDING LOBBYING:

Certification for Contracts, Grants, Loans, and Cooperative Agreements

The undersigned certifies, to the best of his or her knowledge and belief, that:



(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award
documents for all sub-award at all tiers (including subcontracts, subgrants, and contracts under
grant, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for
making or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any
person who fails to file the required certification shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

CERTIFICATION REGARDING DEBARMENT AND SUSPENSION:

In accordance with the provisions of 49 CFR Part 29, the State agrees that it shall not knowingly
enter into any agreement under its Highway Safety Plan with a person or entity that is barred,
suspended, declared ineligible, or voluntarily excluded from participation in the Section 402
program, unless otherwise authorized by NHTSA. The State further agrees that it will include
the following clause and accompanying instruction, without modification, in all lower tier
covered transactions, as provided by 49 CFR Part 29, and in all solicitations for lower tier
covered transactions.

Instructions for Certification

1. By signing and submitting this proposal, the prospective lower tier participant is providing the
certification set out below.

2. The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the prospective lower
tier participant knowingly rendered an erroneous certification, in addition to other remedies



available to the Federal government, the department or agency with which this transaction
originated may pursue available remedies, including suspension and/or debarment.

3. The prospective lower tier participant shall provide immediate written notice to the person to
which this proposal is submitted if at any time the prospective lower tier participant learns that its
certification was erroneous when submitted or has become erroneous by reason of changed
circumstances.

4. The terms covered transaction, "debarred," "suspended," "ineligible," "lower tier covered
transaction," "participant," "person," "primary covered transaction," "principal," "proposal," and
"voluntarily excluded," as used in this clause, have the meanings set out in the Definition and
Coverage sections of 49 CFR Part 29. You may contact the person to whom this proposal is
submitted for assistance in obtaining a copy of those regulations.

nn

5. The prospective lower tier participant agrees by submitting this proposal that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction, unless authorized by the department or
agency with which this transaction originated.

6. The prospective lower tier participant further agrees by submitting this proposal that is it will
include this clause titled "Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion -- Lower Tier Covered Transaction," without modification, in all lower tier
covered transactions and in all solicitations for lower tier covered transactions. (See below)

7. A participant in a covered transaction may rely upon a certification of a prospective
participant in a lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the certification is
erroneous. A participant may decide the method and frequency by which it determines the
eligibility of its principals. Each participant may, but is not required to, check the Non-
procurement List.

8. Nothing contained in the foregoing shall be construed to require establishment of a system of
records in order to render in good faith the certification required by this clause. The knowledge
and information of a participant is not required to exceed that which is normally possessed by a
prudent person in the ordinary course of business dealings.

9. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a
covered transaction knowingly enters into a lower tier covered transaction with a person who is
suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in
addition to other remedies available to the Federal government, the department or agency with
which this transaction originated may pursue available remedies, including suspension and/or
debarment.

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND
VOLUNTARY EXCLUSION -- LOWER TIER COVERED TRANSACTIONS:



1. The prospective lower tier participant certifies, by submission of this proposal, that neither it
nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible,
or voluntarily excluded from participation in this transaction by any Federal department or
agency.

2. Where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participants shall attach an explanation to this proposal.

MINORITY BUSINESS ENTERPRISE REQUIREMENTS:

In accordance with the provisions of 49 CFR Part 23, the State agrees to abide by the following
statements, and shall ensure that these statements are included in all subsequent agreements
and/or contracts assisted by Section 402 funds:

It is the policy of the Department of Transportation that minority business enterprises, as defined
in 49 CFR Part 23, shall have the maximum opportunity to participate in the performance of
contracts financed in whole or in part with Federal funds under this agreement. Consequently,
the MBE requirements of 49 CFR Part 23 apply to this agreement.

The recipient or its contractor agrees to ensure that minority business enterprises as defined in 49
CFR Part 23 have the maximum opportunity to participate in the performance of contracts and
subcontracts financed in whole or in part with Federal funds provided under this agreement. In
this regard, all recipients or contractors shall take all necessary and reasonable steps in
accordance with 49 CFR Part 23 to ensure that minority business enterprises have the maximum
opportunity to compete for and perform contracts. Recipients and their contractors shall not
discriminate on the basis of race, color, national origin, or sex in the award and performance of
DOT-assisted contracts.

ENVIRONMENTAL IMPACT

The Governor's Representative for Highway Safety has reviewed the State's Fiscal Year

highway safety planning document and hereby declares that no significant
environmental impact will result from implementing this highway safety plan. If, under a future
revision, this Plan will be modified in such a manner that a project would be instituted that could
affect environmental quality to the extent that a review and statement would be necessary, this
office is prepared to take the action necessary to comply with the National Environmental Policy
Act (42 USC 4321 et seg.).

Governor's Representative for Highway Safety




Date

DATRAINI-I\TITLE6\CERTS.402.August 26, 1999
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Sample Nondiscrimimatiomn

SAMPLE NONDISCRIMINATION AGREEMENT
FEDERAL HIGHWAY ADMINISTRATION
REGIONAL OFFICE o
CITY, STATE

NONDISCRIMINATION
AGREEMENT

THE FEDERAL HIGHWAY ADMINISTRATION
REGIONAL ADMINISTRATOR
AND
(NAME OF RECIPIENT)

The (Name of Recipient), (hereinafter referred to as
the “Recipient” ) hereby agrees to comply with the fol-
lowing Federal statutes, U.S. Department of
Transportation and Federal Highway Administration
Regulations, and the policies and procedures promul-
gated by the Federal Highway Administration, as a con-
dition to receipt of Federal funds.

TITLE VI OF THE CIVIL RIGHTS
ACT OF 1964

Title VI of the Civil Rights Act of 1964, as amended,
provides that no person shall on the ground of race,
color, national origin, sex, age, and handicap/disabil-
ity, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assis-
tance. The Civil Rights Restoration Act of 1987 amend-
ed Title VI to specify that entire institutions receiving
Federal funds—whether schools and colleges, govern-
ment entities, or private employers—must comply with
Federal civil rights laws, rather than just the particular
programs or activities that receive the funds.
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Agreememnt

Nondiscrimination programs require that Federal-aid
recipients, subrecipients, and contractors prevent dis-
programs and activities, whether those programs and
activities are federally funded or not. If a unit of a Staté
or local government is extended Federal-aid and dis-
tributes such aid to another governmental entity, all of
the operations of the recipient and subrecipient are
covered. Corporations, partnerships, or other private
organizations or sole proprietorships are covered in
their entirety if such entity received Federal financial
assistance (FHWA Notice N 4720.6, September 2, 1992).

ASSURANCES

49 CFR PART 21.7

The (Name of the Recipient), HEREBY GIVES
ASSURANCES: )

1. That no person shall on the grounds or race,
color, national origin, sex, age, and handicap/dis-
ability, be excluded from participation in, be
denied the benefits of, or be otherwise subjected
to discrimination under any program_or activity
conducted by the recipient regardless of whether
those programs and activities are Federally
funded or not. Activities and programs which the
recipient hereby agrees to carry out in compli-
ance with Title VI and related statutes include but
are not limited to:

LIST ALL MAJOR PROGRAMS AND ACTIVITIES
OF THE RECIPIENT -

. That it will promptly take any measures necessary
to effectuate this agreement.

. That each program, activity, and facility as __
defined at 49 CFR 21.23(b) and (e), and the Civil
Rights Restoration Act of 1987 will be (with regard
to a program or activity) conducted, or will be
(with regard to a facility) operated in compliance
with the nondiscriminatory requiremerits imposed
by, or pursuant to, this agreement.
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4. That these assurances are given in consideration
of and for the purpose of obtaining any and all
Federal grants, loans, contracts, property, dis-
counts or other Federal financial assistance
extended after the date hereof to the recipient by
the Federal Highway Administration under the
Motor Carrier Safety Assistance Program and is
binding on it, other recipients, subgrantees, con-
tractors, subcontractors, transferees, successors
in interest and other participants in the Motor
Carrier Safety Assistance Program. The person or
persons whose signatures appear below are
authorized to sign these assurances on behalf of
the Recipient.

5. That the Recipient shall insert the following noti-
fication in all solicitations for bids for work or
material subject to the Regulations and made in
connection with all Motor Carrier Safety
Assistance programs and, in adapted form all
proposals for negotiated agreements:

The Recipient, in accordance with Title VI of
the Civil Rights Act of 1964, 78 Stat. 252, 42
U.S.C. 2000d to 2000d-4 and Title 49, Code of
Federal Regulations, Department of Transpor-
tation, Subtitle A, Office of the Secretary, Part 21,
Nondiscrimination in Federally-assisted programs
of the Department of Transportation issued pur-
suant to such Act, hereby notifies all bidders that
it will affirmatively ensure that in any contract

entered into pursuant to this advertisement, dis- -

advantaged business enterprises as defined at 49
CFR Part 23 will be afforded full opportunity to
submit bids in response to this invitation and will
not be discriminated against on the grounds of
race, color, national origin, sex, age, handicap/
disabled in consideration for an award.

6. That the Recipient shall insert the clauses of
Appendix A of this agreement in every contract
subject to the Act and the Regulations.

7. The Recipient agrees that the United States has a
right to seek judicial enforcement with regard to
any matter arising under the Act, the Regulations,
and this agreement.

IMPLEMENTATION
PROCEDURES

23 CFR PART 200

This agreement shall serve as the recipient’s Title VI
plan pursuant to 23 CFR 200 and Region ___ Title VI
Implementation Guide. : -

For the purpose of this agreement, “Federal Assxst—
ance” shall include:

1. grants and loans of Federal funds,
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the grant or donation of Federal property and
interest in property,

the detail of Federal personnel,

the sale and lease of, and the permission to use—
(on other than a casual or transient basis),
Federal property or any interest in such prop-
erty without consideration or at a nominal con-
sideration, orat a consideration which is reduced
for the purpose of assisting the recipient, or in
recognition of the public interest to be served by

such sale or lease to the recipient, and

any Federal agreement, arrangement, or other
contract which has, as one of its purposes, the
provision of assistance. =

The recipient shall:

1.

Issue a policy statement, signed by the head of
the recipient, which expresses its commitment to
the nondiscrimination provisions of Title VI. The
policy statement shall be circulated throughout
the recipient’s organization and to the general
public. Such information shall be published
where appropriate in languages other than
English.

Take affirmative action to correct any deficien- -
cies found by the Federal Highway

Administration within a reasonable time period,

not to exceed 90 days, in order to implement

Title VI compliance 'in accordance with this

agreement. The head of the recipient shall be

held responsible for implementing Title VI

requirements. .

Establish a civil rights unit and designate a coor- --
dinator who has a responsible position in the
organization and easy access to the head of the-
recipient. This unit shall contain a Title VI Equal
Employment Opportunity Coordinator or a Title
V1 Specialist, who shall be responsible for initiat----
ing and monitoring Title VI activities and prepar- —
ing required reports. :

Adequately staff the civil rights unit to effective- -
ly implement the civil rights requirements.

Process complaints of discrimination consistent™
with the provisions contained in this agreement.
Investigations shall be conducted by civil rights
personnel trained in discrimination complaint
investigations. = Identify each complainant by
race, color, national origin, sex, age, handicap/
disability; the nature of the complaint, the date
the complaint was filed, the date the investiga- -
tion was completed, the disposition, the date of
the disposition, and other pertinent information.
A copy of the complaint, together with a copy of
the recipient’s report of investigation, will be for- -
warded to the Office of Motor Carrier Safety
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within 60 days of the date the complaint was
received by the recipient.

Collect statistical data (race, color, national ori-
gin, sex, age, handicap/disability) of participa-
tion in, and beneficiaries of the programs and
activities conducted by the recipient.

. Conduct Title VI reviews of the recipient and
subrecipient contractor program areas and activ-
ities. Revise where applicable, policies, proce-
dures and directives to include Title VI require-
ments.

. Conduct training programs on Title VI and relat-
ed statutes.

. Prepare a yearly report of Title VI accomplish-
ments for the past year and goals for the next
year.

(a) Accomplishment Report

List major accomplishments made regarding
Title VI activities. Include instances where Title
VI issues were identified and discrimination was
prevented. Indicate activities and efforts the Title
VI Specialist and program area personnel have
undertaken in monitoring Title VI. Include a
description of the scope and conclusions of any
special reviews conducted by the Title VI
Specialist.  List any major problem(s) identified
and corrective action taken. Include a summary
and status report on any Title VI complaints filed
with the recipient.

(b) Annual Work Plan

Outline Title VI monitoring and review activ-
ities planned for the coming year; state by
which each activity will be accomplished and
target date for completion.

DISCRIMINATION COMPLAINT

PROCEDURE

1. Any person who believes that he or she, indi-
vidually, as a member of any specific class, or in
connection with any disadvantaged business
enterprise, has been subjected to discrimination
prohibited by Title VI of the Civil Rights Act of
1964, as amended, may file a complaint with the
recipient. A complaint may also be filed by a
representative on behalf of such a person. All
complaints will be referred to the recipient’s Title
VI Specialist for review and action.

. In order to have the complaint considered under
this procedure, the complainant must file the
complaint no later than 180 days after:

(@) The date of the alleged act of discrimination;
or
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(b) Where there has been a continuing course of
conduct, the date on which that conduct was
discontinued.

In either case, the recipient or his/her designee
may extend the time for filing or waive the time
limit in the interest of justice, specifying in writ-
ing the reason for so doing.

3. Complaints shall be in writing and shall be

signed by the complainant and/or the com-
plainant’s representative.  Complaints shall set
forth as fully as possible the facts and circum-
stances surrounding the claimed discrimination.
In the event that a person makes a verbal com-
plaint of discrimination to an officer or employ-
ee of the recipient, the person shall be inter-
viewed by the Title VI Specialist. If necessary,
the Title VI Specialist will assist the person in
reducing the complaint to writing and submit the
written version of the complaint to the person
for signature. The complaint shall then be han-
dled in the usual manner.

. Within 10 days, the Title VI Specialist will

acknowledge receipt of the allegation, inform
the complainant of action taken or proposed
action to process the allegation, and advise the
complainant of other avenues of redress avail-
able, such as the Federal Highway Admini-
stration and the Department of Transportation.

. The recipient will advise the Office of Motor

Carriers within 10 days of receipt of the allega-
tions. Generally, the following information will
be included in every natification to the Office of
Motors Carriers:

(a) Name, address, and phone number of the
complainant.

(b) Name(s) and address(es) of alleged discrimi-
nating official(s).

(©) Basis of complaint (i.e., race, color, national
origin, sex, age, disability/handicap).

(d) Date of alleged discriminatory act(s).
(e) Date of complaint received by the recipient.
(H) A statement of the complaint.

(g) Other agencies (state, local or Federal) where
the complaint has been filed.

(h) An explanation of the actions the recipient
has taken or proposed to resolve the issue
raised in the complaint.

. Within 60 days, the Title VI Specialist will con-

duct and complete an investigation of the allega-
tion and based on the information obtained, will
render a recommendation for action in a report
of findings to the head of the recipient. The
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complaint should be resolved by informal means
whenever possible. Such informal attempts and
their results will be summarized in the report of
findings.

7. Within 90 days of receipt of the complaint, the
head of the recipient will notify the complainant
in writing of the final decision reached, including
the proposed disposition of the matter. The noti-
fication will advise the complainant of his/her
appeal rights with the Department of Transpor-
tation, or the Federal Highway Administration, if
they are dissatisfied with the final decision ren-
dered by the State. The Title VI Specialist will
also provide the Office of Motor Carriers with a
copy of this decision and summary of findings.

SANCTIONS

In the event the recipient fails or refuses to comply
with the terms of this agreement, the Federal Highway
Administration may take any or all of the following
sanctions:

(a) Cancel, terminate, or suspend this agreement in
whole or in part;
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{b) Refrain from extending any further assistance to
the recipient under the program with respect to which
the failure or refusal occurred until satisfactory assur—
ance of future compliance has been received from the
recipient.

Take such other action that may be deemed appro-
priate under the circumstances, until compliance or
remedial action has been accomplished by the
recipient.

(d) Refer the case to the Department of Justice for
appropriate legal proceedings.

SIGNED FOR THE FEDERAL HIGHWAY
ADMINISTRATION:

Regional Administrator Date
SIGNED FOR THE RECIPIENT:
Authorized Signature Date
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Sellected Nomdiscrimimatiom -
Authorities

SELECTED NONDISCRIMINATION AUTHORITIES

¢ Title VI of the 1964 Civil Rights Act, 42 U.S.C.
2000, provides in section 601 that:

“No person in the United States shall, on the ground

of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activ-
ity receiving Federal financial assistance.” (PRO-
SCRIBES DISCRIMINATION IN IMPACTS, SERVICES,
AND BENEFITS OF, ACCESS TO, PARTICIPATION
IN, AND TREATMENT UNDER A FEDERAL-AID
RECIPIENT’S PROGRAMS OR ACTIVITIES)

* The Age Discrimination Act of 1975, 42 U.S.C.
6101, provides:

"No person in the United States shall, on the basis of

age, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under,
any program or activity receiving Federal financial
assistance.” (PROHIBITS DISCRIMINATION BASED
ON AGE.)

¢ The Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970, 42
U.S.C. 4601, provides:

“For the fair and equitable treatment of persons dis-

placed as a direct result of programs or projects
undertaken by a Federal agency or with Federal
financial assistance.” (PROVIDES FOR FAIR TREAT-
MENT OF PERSONS DISPLACED BY FEDERAL AND
FEDERAL-AID PROGRAMS AND PROJECTS)

23 U.S.C. 324, provides:

“No person shall on the ground of sex be excluded
from participation in, be denied the benefits of, or be
subjected to discrimination under any program or
activity receiving Federal assistance under this title or
carried on under this title.” PROHIBITS DISCRIMI-
NATION ON THE BASIS OF SEX)

The Civil Rights Restoration Act of 1987, P.L.
100-209, provides:

Clarification of the original intent of Congress in Title
VI of the 1964 Civil Rights Act, Title IX of the
Education Amendments of 1972, the Age Discrimi-
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nation Act of 1975, and Section 504 of the Rehabili- -
tation Act of 1973. (RESTORES THE BROAD, INSTI- -
TUTION-WIDE SCOPE AND COVERAGE OF THE ™

NON-DISCRIMINATION STATUTES TO INCLUDE

ALL PROGRAMS AND ACTIVITIES OF FEDERAL-AID .

RECIPIENTS, SUBRECIPIENTS AND CONTRACTORS,
WHETHER SUCH PROGRAMS AND ACTIVITIES ARE
FEDERALLY ASSISTED OR NOT.) -

® The Uniform Relocatlon Act Amendments of

1987, P.L. 101-246, provides:

“For fair, uniform, and equitable treatment of all
affected persons;..

{and) minimizing the~ adverse-

impact of displacement...(to maintain)...the eco--_
nomic and social well-being of communities; and..._

to establish a lead agency and allow for State certifi-
(UPDATED THE 1970

cation and implementation.”
ACT AND CLARIFIED THE INTENT OF CONGRESS -
IN PROGRAMS AND PRO]ECTS WHICH CAUSE
DISPLACEMENT)

The Americans with Disabilities Act, P.L. 101-
336, provides:

“No qualified individual with a disability shall, by

reason of such disability, be excluded from the par-

ticipation in, be denied the benefits of, or be sub- .

jected to discrimination by a department, agency,

special purpose district, or other instrumentality of a -
State or a local government.” (PROVIDES ENFORCE-"
ABLE STANDARDS TO ADDRESS DISCRIMINATION

AGAINST INDIVIDUALS WITH DISABILITIES)

¢ The Civil Rights Act of 1991, in part, amended

Section 1981 of 42 U.S.C. by adding two new
sections which provided:

“(b) For the purposes of this section, the term ‘make

and enforce contracts’ includes the making, perfor-

mance, modification, and termination of contracts,

and the enjoyment of all benefits, privileges, terms, _

and conditions of the contractual relationship.

(¢} The rights protected by this section are protected

against impairment by non-governmental discrimina- "

tion and impairment under cclor of State law.”
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NONDISCRIMINATION EXECUTIVE ORDERS

¢ E.O. 12250 DOJ Leadership and Coordination of
Nondiscrimination Laws

® E.0. 12898 Federal Actions to Address Environ-
mental Justice in Minority Populations

and Low Income Populations

NONDISCRIMINATION REGULATIONS

¢ 28 CFR 41 Implementation of Executive Order
12250, Nondiscrimination on the basis
of handicap in Federally assisted
programs. - '

® 28 CFR 42, DOJ’s regulation implementing Title VI
Subpart C  of the Civil Rights Act of 1964.

¢ 49 CFR 21 DOT’s Title VI regulation.

® 49 CFR 24 DOT’s regulation implementing the
Uniform Relocation and Real Property
Acquisition Act for Federal and
Federally-assisted programs requiring
compliance with Nondiscrimination

Statutes and Executive Orders.

® 49 CFR 27 DOT’s regulation implementing Section

504 of the Rehabilitation Act of 1973.

Ap-D-2

¢ 23 CFR 200 FHWA’s regulation implementing Title
VI of the 1964 Civil Rights Act.

NONDISCRIMINATION DIRECTIVES

¢ DOT ORDER 1000.12 Implementation of the DOT
Title VI Program

® DOT ORDER 1050.2 Standard Title VI Assurances .

* FHWA ORDER 4720.1A Civil Rights Responsibilities_
of Motor Safety Assistance
Program (MCSAP). July
16, 1993. -

DISADVANTAGED BUSINESS
ENTERPRISE STATUTES

¢ The Surface Transportation Assistance Act of
1982 (Sec. 105 () provided:

That not less than 10 percent of funds apportioned
to States would be contracted with firms owned and
controlled by socially and economically disadvan-
taged individuals,

® The Surface Transportation and Uniform
Relocation Assistance Act of 1987 (Sec. 106 (o)) .

Extended the provisions of Section 105(f) of the
STAA, included women as presumptively disadvan-
taged, and specified criteria to be relied upon in
making certification decisions.



TITLE VI B
OF THE |
CIVIL RIGHTS ACT OF 1964

42 U.S.C.

§ 2000d. Prohibition against exclusion from participation in,
denial of benefits of, and discrimination under Feder.
ally assisted programs on ground of race, color, or

national origin

No person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance.

(Pub.L. 88-332, Title VI, § 601, July 2, 1964, 78 Stat. 252.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Adm. News, p. 2335.

Coordination of Implementation and En-
forcement of Provisions
For provisions relating to the coordina-
tion of implementation and enforcement

of the provisions of this subchapter by the
Attorney General, see section [-20f of
Ex.Ord. No. 12250, Nov. 2, 1980, 43 F.R.
72995, set out as a note under sectien
2000d-1 of this title.



§ 2000d-1. Federal authority and financial assistance to pro-
grams or activities by way of grant, loan, or con-
tract other than contract of insurance or guaranty;
rules and regulations; approval by President;
compliance with requirements; reports to Con-
gressional committees; effective date of adminis-
trative action

.Each Federal department and agency which is empowered to
extend Federal financial assistance to any program or activity, b¥
way of grant, loan, or contract other than a contract of insurance or
guaranty, is authorized and directed to effectuate the provisions of
section 2000d of this title with respect to such program or activity by
issuing rules, regulations, or orders of general applicability which
shall be consistent with achievement of the objectives of the statute
authorizing the financial assistance in connection with which the
action is taken. No such rule, regulation, or order shall becomv
effective unless and until approved by the President. Compliance
with any requirement adopted pursuant to this section may b¢
effected (1) by the termination of or refusal to grant or to continue
assistance under such program or activity to any recipient as to
whom there has been an express finding on the record, after opportu-
nity for hearing, of a failure to comply with such requirement, but
such termination or refusal shall be limited to the particular political
entity, or part thereof, or other recipient as to whom such a finding
has been made and, shall be limited in its effect to the particular
program, or part thereof, in which such noncompliance has been so
found, or (2) by any other means authorized by law: Provided,
however, That no such action shall be taken until the department or
agency concerned has advised the appropriate person or persons of
the failure to comply with the requirement and has determined that
compliance cannot be secured by voluntary means. In the case of
any action terminating, or refusing to grant or continue, assistance
because of failure to comply with a requirement imposed pursuant to
this section, the head of the Federal department or agency shall file
with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report
of the circumstances and the grounds for such action. No such
action shall become effective until thirty days have elapsed after the
filing of such report.

(Pub.L. 88-352, Title VI, § 602, July 2, 1964, 78 Stat. 252.)

.

HISTORICAL AND STATUTORY NOTES

Nov. 2, 1980, 45 F.R. 72995, setout as a
note under this section.

Equal Opportunity in Federal Employ-
“ment . _
Nondiscrimination in government em-

ployment and in employment by govern-

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Acm. News, p. 2333,

Delegation of Functions

Function of the President relating to
approval of rules, regulations. and orders
of general applicabiiity under this sec-
lion, is delegated to the Attorney General,
see section 1-101 of Ex.Ord. No. 12230,

ment coniractors and subcontraciors, see
Ex.Ord. No. 11246, Sept. 24, 1%9¢E, 30
F.R. 12319 and Ex:Ord. No. 113472, Aug.
8, 1969, 34 F.R. 12985, set out as notes
under section 2000e of this title.



§ 2000d-2. Judicial review; administrative procedure provi-
sions

Any department or agency action taken pursuant to section
2000d-1 of this title shall be subject to such judicial review as may
otherwise be provided by law for similar action taken by such
department or agency on other grounds. In the case of action, not
otherwise subject to judicial review, terminating or refusing to grant
or to continue financial assistance upon a finding of failure to comply
with any requirement imposed pursuant to section 2000d-1 of this
title, any person aggrieved (including any State or political subdivi-
sion thereof and any agency of either) may obtain judicial review of
such action in accordance with chapter 7 of Title 5, and such action
shall not be deemed committed to unreviewable agency discretion
within the meaning of that chapter. :

(Pub.L. 88-352, Title VI, § 603, July 2, 1964, 78 Stat. 253.)
HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Adm. News, p. 2355.

Codiﬁcat!on.s

Chapter 7 of Title 5" and "'that chap-
ter’” were substituted for “section 10 of
the Administrative Procedure Act” and

“that section’’, respectively, on authority
of section 7(b) of Pub.L. 89-334, Sept. 6,
1966, 80 Stat. 631, section ! of which
enacted Title 5, Government Organiza.
tion and Employees. Prior to the enact-
ment of Title 5, section 10 of the Adminis-
trative Procedure Act was classified to
section 1009 of Title 5.



§ 2000d-3. construction of provisions not to authorize admin-
istrative action with respect to employment prac-
tices except where primary objective of Federal
financial assistance is to provide employment

Nothing contained in this subchapter shall be construed to autho-
rize action under this subchapter by any department or agency with
respect to any employment practice of any employer, employment
agency, or labor organization except where a primary objective of the
Federal financial assistance is to provide employment.

(Pub.L. 88-352, Title VI, § 604, July 2, 1964, 78 Stat. 253.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Adm. News, p. 2353.



§ 2000d-4. Federal authority and financial assistance to pro-
grams or activities by way of contract of insurance
or guaranty

Nothing in this subchapter shall add to or detract from any existing
authority with respect to any program or activity under which
Federal financial assistance is extended by way of a contract of
insurance or guaranty.

(Pub.L. 88-352, Title VI, § 605, July 2, 1964, 78 Stat. 253.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Adm. News, p. 235S.



§ 2000d-4a. “Program or activity” and ‘‘program’” defined

For the purposes of this subchapter, the term “program or activi-
ty’” and the term “program’’ mean all of the operations of—
(1)(A) a department, agency, special purpose district, or other
instrumentality of a State or of a local government; or
(B) the entity of such State or local government that distrib-

utes such assistance and each such department or agency (and
each other State or local government entity) to which the assis-
tance is extended, in the case of assistance to a State or local

government;

(2)(A) a college, university, or other postsecondary institution,
or a public system of higher education; or

(B} a local

educational

agency (as defined

in section

198(2)(10) of the Elementary and Secondary Education Act uf

1965), system of vocational education, or other school system;

(3)(A) an entire corporation, partnership, or other private
organization, or an entire sole proprietorship—

(i) if assistance is extended to such corporation, partner-

ship, private organization, or sole proprietorship as a whole;

or

(i1} which is principally engaged in the business of provid-
ing education, health care, housing, social services, or parks

and recreation; or

(B) the entire plant or other comparable, geographically sepa-
rate facility to which Federal financial assistance is extended, in
the case of any other corporation, partnership, private organiza-
tion, or sole proprietorship; or

(4) any other entity which is established by two or more of the
entities described in paragraph (1), (2), or (3);

any part of which is extended Federal financial assistance.
(Pub.L. 88-352, Title VI, § 606, as added Pub.L. 100-259, § 6, Mar. 22,

1988, 102 Stat. 31.}

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1988 Acts. Senate Report No. 100-64,
see 1988 U.S. Code Cong. and Adm.
News, p. 3.

95-361, title I, § 10¢1(a), Nov. {, 1978, 92
Stat. 2198, which was classified to sec-
tion 2854 of Title 20, Education, prior to
the complete revision of Pub.L. 89-10 by
Pub.L. 100-297, Apr. 28, 1988, 102 Stat.
140. For definitions, see section 2891 of
Tide 20.

Abortion Neutrality

This section not to be construed to
force or require any individual or haspi-
tal or any other institution, program, or
activity receiving Federal funds to per-

References in Text

Section 198(a)(10) of the Elementary
and Secondary Education Act of 1963.
referred to in par. (2)(B), is section 198 of
Pub.L. 89-10, title I, as added by Pub.L.

form or pay for an abortion, see section 8
of Pub.L. 100-259, set out as a note un-
der section 1688 of Title 20, Education.

Exclusion from Coverage

This section not to be construed to ex-
tend application of Civil Rights Act of
1964 [42 U.S.C. 2000a et seq.] to ultimate
beneficiaries of Federal financial assis-
tance excluded from coverage before
Mar. 22, 1988, see section 7 of Pub.L.
100-259, set out as a Construction note
under section 1687 of Title 20, Education.



§ 2000d-5. Prohibited deferral of action on applications by
local educational agencies seeking federal Funds
for alleged noncompliance with Civil Rights Act

The Secretary of Education shall not defer action or order action
deferred on any application by a local educational agency for funds
authorized to be appropriated by this Act, by the Elementary and
Secondary Education Act of 1965 [20 U.S.C.A. § 2701 et seq.], by the
Act of September 30, 1950 (Public Law 874, Eighty-first Congress),
(20 U.S.C.A. § 236 et seq.] by the Act of September 23, 1950 (Public
Law 815, Eighty-first Congress) [20 U.S.C.A. § 631 et seq.], or by the
Cooperative Research Act [20 U.S.C.A. § 331 et seq.], on the basis of
alleged noncompliance with the provisions of this subchapter for
more than sixty days after notice is given to such local agency of such
deferral unless such local agency is given the opportunity for a
hearing as provided in section 2000d-1 of this title, such hearing to
be held within sixty days of such notice, unless the time for such
hearing is extended by mutual consent of such local agency and the
Secretary, and such deferral shall not continue for more than thirty
days after the close of any such hearing unless there has been an
express finding on the record of such hearing that such local edu-
cational agency has failed to comply with the provisions of this
subchapter: Provided, That, for the purpose of determining whether a
local educational agency is in compliance with this subchapter.
compliance by such agency with a final order or judgment of a
Federal court for the desegregation of the school or school system
operated by such agency shall be deemed to be compliance with this
subchapter, insofar as the matters covered in the order or judgment
are concerned. .

(Pub.L. 89-750, Title I, § 182, Nov. 3, 1966, 80 Stat. 1209; Pub.L. 90-247.

Title I, § 112, Jan. 2, 1968, 81 Stat. 787; Pub.L. 96-88, Title III, § 301(a)1)
Title V, § 507, Oct. 17, 1979, 93 Stat. 677, 692.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports
1966 Acts. House Report No. 1814, see

1966 U.S. Code Cong. and Adm. News, p.

3844.

. 1968 Acts. Senate Report No. 726 and

Conference Report No. 1049, see 1967

U.S. Code Cong. and Adm. News, p.

2730.

© 1979 Acts. Senate Report No. 96-49

and House Conference Report No.

96459, see 1979 U.S. Code Cong. and
Adm. News, p. 1514.

References in Text

This Act, referred to in text, is Pub.L.
89-750, Nov. 3, 1966, 80 Stat. 1191, as
amended, known as the Elementary and
Secondary Education Amendments o
1966. For complete classification of thai
Act to the Code, see Short Title of 1900



Amendment note set out under section
2701 of Title 20, Education, and Tables.

The Elementary and Secondary Edu-
cation Act of 1963, referred to in text, is
Pub.L. 89-10, Apr. 11, 1965, 79 Stat. 27,
as amended generally by Pub.L. 100-297,
Apr. 28, 1988, 102 Stat. 140, which is
classified generally to chapter 47 (section
2701 et seq.} of Title 20. For complete
classification of this Act to the Code, see
Short Title note set out under section
2701 of Title 20 and Tables.

Act of September 30, 1950, referred to
in text, is Act Sept. 30, 1930, c. 1124, 64
Stat. 1100, as amended, popularly known
as the Educational Agencies Financial
Aid Act, which is classified generally to
chapter 13 (section 236 et seq.) of Title
20. For complete classification of this
Act 1o the Code, see Short Title note set
out under section 236 of Title 20 and
Tables.

The Act of September 23, 1930, re-
ferred 1o in text, is Act Sept. 23, 1930, c.
995, as amended generally by Act Aug.
12, 1958, Pub.L. 85-620, Title I, 72 Stat.
548, which is classified generally to chap-
ter 19 (section 631 et seq.} of Title 20,
Education. For complete classification
of this Act to the Code, see Tables.

The Cooperative Research Act, referred
to in text, is Act July 26, 1954, c. 576, 68
Stat. 333, which was classified generally
to chapter 15 (section 331 et seq.) of Title
20, Education, and terminated on July I,
1975, under provisions of section
402(c)(1) of Pub.L. 93-380, Tide IV, Aug.
21, 1974, 88 Stat. 544. For complete
classification of this Act to the Code, see
Tables.

Codifications

Section was enacted as part of the Ele--
mentary and Secondary Education
Amendments of 1966, Pub.L. 83-750, and
not as part of Pub.L. 88-352 July 2, 1944,
78 Stat. 252, known as the Civil Rights
Act of 1964, Title VI of which enacted
this subchapter.

Amendments
1968 Amendments. Pub.L. 90-247 add-
ed the proviso to this section.

Effective Dates

1966 Acts. Pub.L. 89-730, § 191, pro-
vided that: “The provisions of this title
[enacting this section and sections 241m,
871 to 880, and 886 of Title 20, Edu-
cation, amending sections 241b, 24lc,
241e, 2411, 241g, 241h, 241j, 241k, 2411,
244, 331a, 332a, 332b, 821, 822, 823,
841, 842, 843, 844, 861, 362, 863, 864,
883, and 884 of Title 20, repealing section
241d of Titde 20, and enacting provisions
set out as notes under sections 241a,
241b, and 241¢ of Title 20] shall be effec-
tive with respect to fiscal years beginning
after June 30, 1966, except as specifically
provided otherwise.”

Transfer of Functions

“Secretary of Education” and "Secre-
tary”, were substituted for “Commission-
er of Education” and “Commissioner”
pursuant to sections 301(a)(1) and 307 of
Pub.L. 96-88, which are classified to sec-
tions 3441(a)(1) and 3507 of Title 20,
Education, and which transferred all
functions of the Commissioner of Edu-
cation of the Department of Health, Edu-
cation, and Welfare, to the Secretary of
Education.



§ 2000d-6. Policy of United States as to application of nondis-

crimination provisions in schools of local edu-
cational agencies

(a) Declaration of uniform policy

It is the policy of the United States that guidelines and criteria
éstablished pursuant to title VI of the Civil Rights Act of 1964 [42
U.S.C.A. § 2000d et seq.] and section 182 of the Elementary and
Secondary Education Amendments of 1966 [42 U.S.C.A. § 2000d-5]
dealing with conditions of segregation by race, whether de jure or de
facto, in the schools of the local educational agencies of any State
shall be applied uniformly in all regions of the United States whatev-
“er the origin or cause of such segregation.

(b} Nature of uniformity

Such uniformity refers to one policy apphed uniformly to de jure
segregation wherever found and such other policy as may be provid-
ed pursuant to law applied uniformly to de facto segregation wherev-
er found.

(c) Prohibition of construction for diminution of obligation for
enforcement or compliance with nondiscrimination require-
ments

Nothing in this section shall be construed to diminish the obli-
gation of responsible officials to enforce or comply with such guide-

lines and criteria in order to eliminate discrimination in federally-
assisted programs and activities as required by title VI of the Civil
Rights Act of 1964 [42 U.S.C.A. § 2000d et seq.].

(d) Additional funds

It is the sense of the Congress that the Department of Justice and
the Secretary of Education should request such additional funds as

may be necessary to apply the policy set forth in this section through-
out the United States.

(Pub.L. 91-230, § 2, Apr. 13, 1970, 84 Stat. 121; Pub.L. 96-88, Title III,
§ 301, Title V, § 507, Oct. 17, 1979, 93 Stat. 677, 692.)

HISTORICAIL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1970 Acts. Senate Report No. 91-634
and Conference Report No. 91-937, see
1970 U.S. Code Cong. and Adm. News, p.
2768.

1979 Acts. Senate Report No. 9649
and House Conference Report No.
96459, see 1979 U.S. Code Cong. and
Adm. News, p. 1514,

References in Text

The Civil Rights Act of 1964, referred
to in subsecs. (a) and (c), is Pub.L.
88-332, July 2, 1964, 78 Stat. 241, as
amended. Title VI of the Civil Rights Act
of 1964 is classified generally to this sub-
chapter f(section 2000d et seq.). For
complete classification of this Act to the
Code, see Short Title note set out under
section 2000a of this title and Tables.

Section 182 of the Elementary and Sec-
ondary Education Amendments of 1966,

referred to in subsec. (a), is classified to
section 2000d-5 of this title.

Codifications

Section was enacted as part of the Ele-
mentary and Secondary Education
Amendments of 1969, Pub.L. 91-230 and
not as part of Pub.L. 88-352, July 2,
1964, 78 Stat. 252, known as the Civil
Rights Act of 1964, Title VI of which

‘enacted this subchapter.

Transfer of Functions

“Secretary of Education” was substi-
tuted for “Department of Health, Edu-
cation, and Welfare'' in subsec. (d) pursu-
ant to sections 301 and 3507 of Pub.L.
96-88, which are classified to sections
3441 and 3507 of Tite 20, Education,
and which wransferred functions and of-
fices (relating to education) of the Depart-
ment and Secretary of Health, Education,
and Welfare to the Secretary of Edu-
cation.



§ 2000d-7. civil rights remedies equalization

(a) General provision

(1) A State shall not be immune under the Eleventh Amendment of
the Constitution of the United States from suit in Federal court for a
violation of section 304 of the Rehabilitation Act of 1973 [29 U.S.C.A.
§ 794], title IX of the Education Amendments of 1972 [20 U.S.C.A.
§ 1681 et seq.], the Age Discrimination Act of 1975 [42 U.S.C.A,
§ 6101 et seq.], title VI of the Civil Rights Act of 1964 [42 U.S.C.A.
§ 2000d et seq.], or the provisions of any other Federal statute
prohibiting discrimination by recipients of Federal financial assis-
tance.

(2) In a suit against a State for a violation of a statute referred to
in paragraph (1), remedies (including remedies both at law and in
equity)} are available for such a violation to the same extent as such
remedies are available for such a violation in the suit against any
public or private entity other than a State.

(b) Effective date

The provisions of subsection (a) of this section shall take effect with
respect to violations that occur in whole or in part after October 21,

1986.

{Pub.L. 99-306, Title X, § 1003, Oct. 21, 1986, 100 Stat. 1845}

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1986 Acts. House Report No. 99-571,
House Conference Report No. 99-955,
"and Statement by President, see 1986
U.S. Code Cong. and Adm. News, p.
3471.

References in Text

The Education Amendments of 1972,
referred to in subsec. (a)1), is Pub.L.
92-318, June 23, 1972, 86 Stat. 235, as
amended. Title IX of that Act is classified
principally to chapter 38 (section 1681 et
seq.) of Title 20, Education. For com-
plete classification of this Act to the Code,
see Short Title of 1972 Amendments note
set out under section 1001 of Title 20 and
Tables.

The Age Discrimination Act of 1975,
referred to in subsec. (2)(1), is Pub.L.
94-135, Title III, Nov. 28, 1975, 89 Siat.
728, as amended, which is classified gen-

erally to chapter 76 (section 6101 et seq.}
of this title. For complete classification
of this Act to the Code, see Short Title
note set out under section 6101 of this
title and Tables.

The Civil Rights Act of 1964, referred
to in subsec. (a)(1}, is Pub.L. 88-352, July
2, 1964, 78 Stat. 241, as amended. Title
VI of the Civil Rights Act of 1964 is
classified generally to this subchapter
(section 2000d et seq.). For complete
classification of this Act to the Code, see
Short Title note set out under section
2000a of this title and Tables.

Codifications

Section was enacted as part of the Re-
habilitation Act Amendments of [986.
Pub.L. 99-506, and not as part of Pub.L.
88-332, July 2, 1964, 78 Stat. 252, known
as the Civil Rights Act of 1964, Title VI of
which enacted this subchapter.
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Notice

US. Department —_
of Transportation Subject
Federal Highway
Administration IMPACTS OF THE CIVIL RIGHTS RESTORATION
ACT OF 1987 ON FHWA PROGRAMS
Classification Code Daté
N 4720.6 September 2, 1992
1. PURPOSE. To provide guidance to Federal Highway

Administration (FHWA) field officials, State highway agencies
(SHAs), their subrecipients, and contractors regarding the
nondiscrimination requirements of the Civil Rights
Restoration Act of 1987.

BACKGROUND

a.

The Supreme Court's decision in the case of Grove City
College v. Bell, 465 U.S. 555 (1984), limited the reach
of Federal agency nondiscrimination requirements to those
parts of a recipient's operations which directly
benefitted from Federal assistance. The Civil Rights
Restoration Act of 1987 clarified the intent of Congress
to include all programs and activities of Federal-aid
recipients, subrecipients and contractors. This statute
clarified the intent of Congress as it relates to the
scope of Title VI of the Civil Rights Act of 1964 and
related nondiscrimination statutes.

Nondiscrimination programs require that Federal-aid
recipients, subrecipients, and contractors prevent
discrimination and ensure nondiscrimination in all of
their programs and activities, whether those programs and
activities are federally funded or not. The factors
prohibited from serving as a basis for action or inaction
which discriminates include race, color, national origin,
sex, age, and handicap/disability. The efforts to
prevent discrimination must address, but not be limited
to a program's impacts, access, benefits, participation,
treatment, services, contracting opportunities, training
opportunities, investigations of complaints, allocations
of funds, prioritization of projects, and the functions
of right-of-way, research, planning, and design.

Authorities for nondiscrimination include but are not
limited to: Title VI of the Civil Rights Act of 1964,
the Age Discrimination Acts of 1967 and 1975, Section 504
of the Rehabilitation Acts of 1973, the Americans with
Disabilities Act of 1990, Title IX of the Education
Amendments of 1972, and Title 23, United States Code,
Section 324.

T - en
DISTRIBUTION Level 2: adquarters , op MCR .10

He
Regions

Divisions L
SHA's {(Through Divisions)

Level 3:



FHWA NOTICE N 4720.6
September 2, 1992

GUIDANCE

a. The Civil Rights Restoration Act of 1987 amended each of
the affected statutes by adding a section defining the
word "program" to make clear that discrimination is
prohibited throughout an entire agency if any part of the
agency receives Federal financial assistance. '

b. If a unit of a State or local government is extended
Federal aid and distributes such aid to another
governmental entity, all of the operations of the entity
which distributes the funds and all of the operations of
the department or agency to which the funds are
distributed are covered.

c. Corperations, partnerships, or other private
organizations or sole proprietorships are covered in
their entirety if such an entity receives Federal
financial assistance which is extended to it as a whole
or if it is principally engaged in certain types of
activities.

ACTION REQUIRED
a. FHWA field officials:

(1) Inform the States of the existence of the Civil
Rights Restoration Act of 1987.

(2) Provide guidance and technical assistance to SHAs
upon request.

(3) Inform States of the need to incorporate language in
the next scheduled update of their Nondiscrimination
("Title VI") Plans indicating that they are aware of
the scope of the nondiscrimination provisions and
that they have incorporated a process to inform
persons involved in or affected by all of their
programs and activities of their rights under
Title VI and related nondiscrimination statutes.:

(4) Provide and/or coordinate training addressing
nondiscrimination program requirements.

(5) Provide guidance on how nondiscrimination complaints
will be handled.



FHWA NOTICE N 4720.,6
September 2, 1992

(6) If a complaint of discrimination is received
from a person who believes that he or she has
been subjected to discrimination under any
program or activity of a recipient, subrecipient,
or contractors whether Federal-aid funds are
involved in a particular program or activity or -
not, immediately transmit the complaint to the
Dlrector, Departmental Office of Civil Rights,
and send a copy of the complaint to HCR-20.

b. State transportation agencies:

(1) Incorporate appropriate language in updates of
Nondiscrimination ("Title VI") Plans to ensure that
persons affected by or involved in all of a State's
programs and activities are aware of their rights to
not be subjected to discrimination based on race,
color, sex, national origin, age, or
handicap/disability.

(2) Ensure that persons who believe they have been
subjected to discrimination are made aware of the
avenues of redress available to them and that they
are provided advice on the process.

(3) Monitor activities and investigate complaints filed
against Federal-aid subrecipients and contractors.
The SHAs are also responsible for preventing
discrimination in all of their own programs and
activities and attempting to informally resolve
complaints filed against them throughout the
complaint process.

(4) Where a complainant lodges a complaint against the
SHA, the FHWA will conduct or contract for the
investigation or, if a class action complaint, a
review.

(5) In instances where the complaint is against a
contractor, subcontractor, or subrecipient, the FHWA
can defer to the appropriate SHA to schedule and
conduct an investigation, although, initially,
involvement by FHWA may be appropriate to ensure the
adequacy of the investigation.

G —

T. D./Larson
Federal Highway Administrator
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Presidential Documents

Title 3—

The President

Executive Order 12898 of February 11, 1994

Federal Actions To Address Environmental {ustice in
Minority Populations and Low-Income Populations

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows: ,

Section 1-1. IMPLEMENTATION.

1-101. Agency Responsibilities. To the greatest extent practicable and per--
mitted by law, and consistent with the principles set forth in the report
on the National Performance Review, each Federal agency shall make achiev-
ing environmental justice part of its mission by identifying and addressing,
as appropriate, disproportionately high and adverse human health or environ-
mental effects of its programs, policies, and activities on minority populations
and low-income populations in the United States and its territories and
possessions, the District of Columbia, the Commonwealth of Puerto Rico,
and the Commonwealth of the Mariana Islands.

1-102. Creation of an Interagency Working Group on Environmental Justice
{a) Within 3 months of the date of this order, the Administrator of the
Environmental Protection Agency (“Administrator’”) or the Administrator’s
designee shall convene an interagency Federal Working Group on Environ-
mental Justice {‘Working Group”). The Working Group shall comprise the
heads of the following executive agencies and offices, or their designees:
{a} Department of Defense; (b} Department of Health and Human Services;
{c) Department of Housing and Urban Development; (d} Department of Labor;
{e} Department of Agriculture; (f) Department of Transportation; (g) Depart-
ment of Justice; (h) Department of the Interior; (i) Department of Commerce;
(i) Department of Energy; (k) Environmental Protection Agency; (1) Office
of Management and Budget; (m) Office of -Science and Technology Policy;
(n} Office of the Deputy Assistant to the President for Environmental Policy;
(o) Office of the Assistant to the President for Domestic Policy; (p) National
Economic Council; (q) Council of Economic Advisers; and (r) such other
Government officials as the President may designate. The Working Group
shall report to the President through the Deputy Assistant to the President
for Environmental Policy and the Assistant to the President for Domestic
Policy. ) ) o ) N

{b) The Working Group shall: (1) provide guidance to Federal agencies
on criteria for identifying disproportionately high and adverse human health
or environmental effects on minority populations and low-income popu-
lations;

{2} coordinate with, provide guidance to, and serve as a clearinghouse
for, each Federal agency as it develops an environmental justice strategy
as required by section 1-103 of this order, -in order to ensure that the
administration, interpretation and enforcement of programs, activities and
policies are undertaken in a consistent manner;

(3} assist in coordinating research by, and stimulating cooperation among,
the Environmental Protection Agency, the Dopartment of Health and Human
Services, the Department of Housing and Urban Development, and other
agencies conducting research or other activities in accordance with section
3-3 of this order;

{4) assist in coordinating data collection. required by this order;
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{6} examine existing data and studies on environmental justice;

{£) hold public mweetings as required in section 5-502{d) of this order;
end
{7} develop intersgency model projects on environmental justice that evi~

dence cooperation among Federal agencies.

1-103. Development of Agency Strategies. (a) Except as provided in section
6-605 of this order, each Federal agency shall develop an agency-wide
environmental justice strategy, as set forth in subsections (b)-(e} of this
section that identifies and addresses disproportionately high and adverse
human health or environmental effects of its programs, policies, and activities
on minority populations and low-income populaticns. The environmental
justice strategy shall list programs, pelicies, planning and public participation
processes, enforcement, and/or rulemakings related to human hesalth or the
environment that should be revised to, at a minimum: (1) promote enforce-
ment of all health and environmental statutes in areas with minority popu-
lations and low-income populaticns; (2) ensure greater public participation;
(3) improve research and data coliection relating to the health of and environ-
ment of minority populations and low-income populations; and (4) identify
differential patterns of consumption of natural resources among minority
populations and low-income populations. In addition, the environmental
justice strategy shall include, where appropriate, a timetable for undertaking
identified revisions and consxderatlon of economic and social implications
of the revisions.

(b) Within 4 months of the date of this order, each Federal agency shall
identify an internal administrative process for developing its environmental
justice strategy, and shall inform the Working Group of the process. -

{c) Within 6 months of the date of this order, each Federal agency shall
provide the Working Group with an outline of its proposed environmental
justice strategy.

(d) Within 10 months of the date of this order, each Federal agency
shall provide the Working Group with its proposed environmental justice
strategy.

(e} Within 12 months of the date of this order, each Federal agency
shall finalize its environmental justice strategy and provide a copy and
written description of its strategy to_the Working Group. During the 12
month period from the date of this order, each “Federal agency, as part
of its environmental justice strategy, shall identify several specific projects
thet can be promptly undertaken to address particular concerns identified
during the development of the proposed environmental justice strategy, and
a schedule for implementing those projects.

(ff Within 24 months of the date of this order, each Federal agency
shall report to the Working Group on its progress in implementing its
agency-wide environmental justice strategy.

{g} Federal agencies shall provide additional periodic reports to the Work-
ing Group as requested by the Working Group. “

1-104. Reports to the President. Within 14 months of the date of this
order, the Working Group shall submit to the President, through the Office
of the Deputy Assistant to the President for Environmental Policy and the
Office of the Assistant to the President for Domestic Policy, a report that
describes the implementation of this order, and includes the final environ-
mental justice strategies described in section 1-103{e) of this order —_

Sec. 2-2. FEDERAL AGENCY RESPONSIBILITIES FOR FEDERAL PROGRAMS. Each
Federal agency shall conduct its programs, policies, and activities that sub-
stantially affect human health or the environment, in a manner that ensures
that such programs, policies, and activities do not have the effect of excluding
persons (including populations) from participation in. denying persons (in-
cluding populations} the benefits of, or subjecting persons (including popu-
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lations} to discrimination under, such programs, policies, and activities,
because of their race, color, or national origin.

Sec. 3-3. RESEARCH, DATA COLLECTION, AND ANALYSIS.

3-301. Human Health and Environmental Research and Analysis. (a) Envi-
ronmental human health research, whenever practicable and appropriate,
shall include diverse segments of the populetion in epidemiological and
clinical studies, including segments at high risk from environmental hazards,
such as minerity populations, low-income populations and workers who
may be exposed to substantial environmental hazards.

{b} Environmental human health analyses, whenever practicable and appro-
priate, shall identify multiple and cumulative exposures.

{c) Federal agencies shall provide minority populations and low-income
populations the opportunity to comment on the development and design
of research strategies undertaken pursuant to this order.

3-302. Human Health and Environmental Data Collection and Analysis.
To the extent permitted by existing law, including the Privacy Act, as
amended (5 U.S.C. section 552a}: (a} each Federal agency, whenever prac-
ticable and appropriate, shall collect, maintain, and analyze information
assessing and comparing environmental and human health risks borne by
populations identified by race, national origin, or income. To the extent
practical and appropriate, Federal agencies shall use this information to
determine whether their programs, pelicies, and activities have disproportion-
ately high and adverse human health or environmental effects on minority
populations and low-income populations;

(b) In connection with the development and implementation of agency
strategies in section 1-103 of this order, each Federal agency, whenever
practicable and appropriate, shall collect, maintain and analyze information
on the race, national origin, income level, and other readily accessible and
appropriate information for areas surrounding facilities or sites expected
to have a substantial environmental, human health, or economic effect on
the surrounding populations, when such facilities or sites become the subject
of a substantial Federal environmental administrative or judicial action.
Such information shall be made availsble to the public, unless prohibited
by law; and

{c) Each Federal agency, whenever practicable and appropriate, shall col-
lect, maintain, and analyze information on the race, national origin, income
level, and other readily accessible and appropriate information for areas
surrounding Federal facilities that are: (1} subject to the reporting require-
ments under the Emergency Planning and Community Right-to-Know Act,
42 U.S.C. section 11001-11050 as mandated in Executive Order No. 12856;
and (2) expected to have a substantial environmental, human health, or
economic effect on surrounding populations. Such information shall be made
available to the public, unless prohibited by law.

{(d) In carrying out the responsibilities in this section, each Federal agency,
whenever practicable and appropriate, shall share information and eliminate
unnecessary duplication of efforts through the use of existing data systems
and cooperative agreements among Federal agencies and with State, local,
and tribal governments.

Sec. 4—4. SUBSISTENCE CONSUMPTION OF FISH AND WILDLIFE.

4-401.- Consumption Patterns. In order to assist in identifying the need
for ensuring protection of populations with differential patterns of subsistence
consumption of fish and wildlife, Federal agencies, whenever practicable
and appropriate, shall collect, maintain, and analyze information on the
consumption patterns of populations who principally rely on fish and/or
wildlife for subsistence. Federal agencies shall communicate to the public
the risks of those consumption patterns.
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4-402, Guidance. Federal agencles, whenever practicable and appropriate,
shall work in a coordinated manner to publish guidance reflecting the latest
scientific information available concerning methods for evaluating the human
health risks associated with the consumption of pollutant-bearing fish or
wildlife. Agencies shall consider such guidance in developing their policies
and rules. :

Sec. 5-5. PUBLIC PARTICIPATION AND ACCESS TO INFORMATION. (a) The public
may submit recommendations to Federal agencies relating to the incorpora-
tion of environmental justice principles into Federal agency programs or
policies. Each Federal agency shall convey such recommendations to the
Working Group.

(b) Each Federal agency may, whenever practicable and appropriate, trans-
late crucial public documents, notices, and hearings relating to human health
or the environment for limited English speaking populations.

(c) Each Federal agency shall work to ensure that public documents,
notices, and hearings relating to human health or the environment are con-
cise, understandable, and readily accessible to the public.

(d} The Working Group shall hold public meetings, as appropriate, for
the purpose of fact-finding, receiving public comments, and conducting in-
quiries concerning environmental justice. The Working Group shall prepare
for public review a summary of the comments and recommendations dis-
cussed at the public meetings. -

Sec. 6-6. GENERAL PROVISIONS.

6-601. Responsibility for Agency Implementation. The head of each Federal
agency shall be responsible for ensuring compliance with this order. Each
Federal agency shall conduct internal reviews and take such other steps
as may be necessary to monitor compliance with this order.

6-602. Executive Order No. 12250. This Executive order is intended to
supplement but not supersede Executive Order No. 12250, which requires
consistent and effective implementation of various laws prohibiting discrimi-
natory practices in programs receiving Federal financial assistance. Nothing
berein shall limit the effect or mandate of Executive Order No. 12250.

6—603; Executive Order No. 12875. This Executive order is not intended
to limit the effect or mandate of Executive Order No. 12875. -

6-604. Scope. For purposes of this order, Federal agency means any agency
on the Working Group, and such other agencies as may be designated
by the President, that conducts any Federal program or activity that substan-
tially affects human health or the environment. Independent agencies are
requested to comply with the provisions of this erder..

6-605. Petitions for Exemptions. The head of a Federal agency may petition_
the President for an exemption from the requirements of this order on
the grounds that all or some of the petitioning agency’s programs or activities
should not be subject to the requirements of this order.

6-606. Native American Programs. Each Federal agency responsibility set
forth under this order shall apply equally to Native American programs.
In addition, the Department of the Interior, in coordination with the Working
Group. and, after consultation with tribal leaders, shall coordinate steps
to be taken pursuant to this order that address Federally-recognized Indian
Tribes. -

6-807. Costs. Unless otherwise provided by law, Federal agencies shall
assume the financial costs of complying with this order.

6-608. General. Federal agencies shall implement this order consistent
with, and to the extent permitted by, existing law.

6-609. Jddicial Review. This order is intended only to improve the internal
management of the executive branch and is not intended to, nor. does it
create any right. benefit, or trust responsibility, substantive or procedural,
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enforceable at law or equity by a party against the United States, its agencies,
its officers, or any person. This order shall not be construed to create
any right to judicial review involving the compliance or noncompliance
of the United States, its agencies, its officers, or any other person with
this order.

THE WHITE HOUSE,
February 11, 1994.

Editorial note: For the memorandum that was concurrently issued on Federal environmental
program reform, see issue No. 6 of the Weekly Compilation of Presidential Documents.
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Notices

DEPARTMENT OF TRANSPORTATION (DOT)
Office of the Assistant Secretary for Transportation Policy
Departmentai Office of Civil Rights

[OST Docket No. OST-95-141 (50125)]

Department of Transportation (DOT) Order To Address Environmental Justice in
Minority Populations and Low-income Populations

82 FR 18377
DATE: Tuesday, Aprii 15, 1997
ACTICN: Notice of final DOT Order on environmental justice.

SUMMARY: The Department of Transportation is issuing its final DOT Order, which will
be used by DOT to comply with Executive Order 12898, Federal Actions to Address
Environmental Justice in Minority Popuiations and Low-Income Populations. The Order
generally describes the process that the Office of the Secretary and each Operating
Administration will use to incorporate environmental justice principles (as embodied in the
Executive Order) into existing programs, pclicies, and activities. The Order provides that
the Office of the Secretary and each Operating Administration within DOT will develop
specific procedures to incorporate the goais of the DOT Order and the Executive Order
with the programs, policies and activities which they administer or impiement.

FOR FURTHER INFORMATION CONTACT: Ira Laster Jr., Office of Environment, Energy,
and Safety, Office of the Assistant Secretary for Transportation Policy, (202) 366-4859, or
Marc Brenman, Departmentai Office of Civil Rights, (202) 366-1119, U.S. Department of
Transportation, 400 7th Street, SW., Washington, DC 20580.

SUPPLEMENTARY INFORMATION: Executive Order 12898, as well as the President's

February 11, 1994 Memorandum on Environmental Justice (sent to the heads of all

departments and agencies), are intended to ensure that Federal departments and

agencies identify and address disproportionately high and adverse human heaith or
environmental effects of their policies, pregrams and activities on minority popuiations and
low-income poputations.

The DOT Environmental Justics Order is a key component of DOT's June 21, 19_95
Environmental Justice Strategy (60 FR 33896). The Order sets forth a process by wh:ch
DOT and its Operating Administrations will integrate the goals of the Executive Order into



their operations. This is to be done through a process developed within the framework of
existing requirements, primarily the National Environmental Policy Act (NEPA), Title VI of
the Civil Rights Act of 1964 (Title VI), the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970, as amended (URA), the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA), and other DOT applicable statutes,
regulations and guidance that concern planning; social, economic, or environmental
matters; public health or welfare; and public involvement. The Order is an internal directive
to the various components of DOT and does not create any right to judicial review for
compliance or noncompliance with its provisions.

in order to provide an opportunity for public input, a proposed version of this Order was
published for comment on June 29, 1985 (60 FR 33899). A total of 30 written comments
were received. Fifteen comments were received from state transportation or highway
agencies, representing 20 state agencies (one letter was signed by ten state agencies, but
four of those also sent individual comments). The other 15 comments included four from
transit agencies, four from national organizations, two each from local governments,
metropolitan planning organizations, and citizens objecting to one particular project, and
one from a professional association.

Most of the comments from the state agencies suggested that the proposed Order would
duplicate existing processes and impose additional burdens on the state agencies, and
urged that greater flexibility be granted to states.

The DOT Order reinforces considerations already embodied in NEPA and Title VI, and the
final version has been revised to make this ciearer. It is intended to insure that a process
for the assessment of environmental justice factors becomes common practice in the
application of those, and related, statutes.

Many other comments suggested ways in which the Order might be clarified or simplified,
or addressed specific details of individual agency implementation. As this Order is only
intended to provide general guidance to all DOT components, detailed comments on each
agency's implementation are premature, and should be made during opportunities for
public input on agency implementation (para. 5 of the Order).

Several commenters suggested greater reliance on existing procedures, particularly those
implementing NEPA.

One commenter noted, "Over the past number of years we have seen rules and laws
initiated with laudable intent, only to be slowly transformed into bureaucratic mazes only

dimly related to their original purpose."

The Department does not intend that this Order be the first step in creating a new set of
requirements. The objective of this Order is the development of a process that integrates
the existing statutory and regulatory requirements in a manner that helps ensure that the
interests and well being of minority populations and low-income populations are



considered and addressed during transportation decision making.

To further advance this objective, explanatory information has been provided in this
preamble and several changes have been made in the Order. Most notably:

-Further clarification has been provided concemning the use of existing NEPA, Title

VI, URA and ISTEA planning requirements and procedures to satisfy the objectives
of Executive Order 12898.

-The application of the Order to ongoing activities is discussed in this preamble.

-The Order has been modified to further clarify the relationship and use of NEPA
and Title VI in implementing the Executive Order.

Further, in developing and reviewing implementing procedures, described in paragraph
Sa to comply with Executive Order 12898, the emphasis continues to be on the actual
implementation of NEPA, Title VI, the URA and ISTEA planning requirements so as to
prevent disproportionately high and adverse human health or environmental effects of
DOT's programs, policies and activities on minority populations and low-income
populations. ’

One of the primary issues raised in the proposed Order concerned the actions that would
be taken if a disproportionately high and adverse human heaith or environmental effect on
minority populations or low-income populations is identified. The proposed Order set forth
three options. A variety of comments were received on this issue, both for and against the
various options.

The final Order adopts a modified version of Option B from the proposed Order. While
Option B implements a new process for addressing disproportionately high and adverse
effects, the Department believes that Option B is consistent with existing law and best
accomplishes the objectives of the Executive Order. Option B (now incorporated in
paragraphs 8a, 8b and 8c of the final Order) provides that disproportionate impacts on
low-income and minority popuiations are to be avoided, if practicable, that is, unless
avoiding such disproportionate impacts would result in significant adverse impacts on
other important social, economic, or environmental resources. Further, populations
protected by Title VI are covered by the additional provisions of paragraph 8b. Three
commenters expressed concern and uncertainty as to the implementation of paragraph
8b(1) of Option B as proposed, that provided for an agreement with populations protected
by Title VI. DOT agreed with the comments and, accordingly, that paragraph has been
deleted from the final Order.

Several commenters asked about the effective date of this Order. In particular they wanted
to know whether it applies to ongoing projects. The effective date of the Order is the date
of its issuance. However, to the extent that the Order clarifies existing requirements that
ensure environmental justice principles are considered and addressed before final



transportation decisions are made, its purposes already should be reflected in actions
relating to ongeing projects.

Several commenters recommended that insignificant or de minimis actions not be covered
by this Order. It is noted that the definition of "programs, policies andfor activities" in
Section 1f of the Appendix does not apply to those actions that do not affect human heaith
or the environment. Other actions that have insignificant effects on human health or the
environment can be excluded from coverage by a DOT component.

One commenter suggested that this Order might be inconsistent with the Supreme Court's
decision in Adarand Constructors v. Pena. DOT has concluded that, since the purpose of
this Order is unrelated to the types of programs which were the subject of Adarand, this
Order is not affected by the Adarand decision.

Dated: February 3, 1997.
Federico F. Pena,
Secretary of Transportation.

Department of Transportation, Office of the Secretary, Washington, D.C.

Order

Subject: Department of Transportation Actions To Address Environmental
Justice in Minority Populations and Low-Income Populations

1. Purpose and Authority

a. This Order establishes procedures for the Department of Transportation (DOT) to use
in complying with Executive Order 12898, Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations, dated February 11, 1994.
Relevant definitions are in the Appendix.

b. Executive Order 12898 requires each Federal agency, to the greatest extent practicable
and permitted by law, and consistent with the principles set forth in the report on the
National Performance Review, to achieve environmentatl justice as part of its mission by
identifying and addressing, as appropriate, disproportionately high and adverse human
health or environmental effects, including interrelated social and economic effects, of its
programs, policies, and activities on minority populations and low-income populations in
the United States. Compliance with this DOT Order is a key element in the environmental
justice strategy adopted by DOT to implement the Executive Order, and can be achieved
within the framework of existing laws, regulations, and guidance.



c. Consistent with paragraph 6-609 of Executive Order 12888, this Order is limited to
improving the intemal management of the Department and is not intended to, nor does it,
create any rights, benefits, or trust responsibility, substantive or procedural, enforceable
at law or equity, by a party against the Department, its operating administrations, its
officers, or any person. Nor should this Order be construed to create any right to judicial
review involving the compliance or noncompliance with this Order by the Department, its
operating administrations, its officers or any other person.

2. Scope

This Order applies to the Office of the Secretary, the United States Coast Guard, DOT's
operating administrations, and all other DOT components.

3. Effective Date
This Order is effective upon its date of issuance.
4. Policy

a. it is the policy of DOT to promote the principles of environmental justice (as embodied
in the Executive Order) through the incorporation of those principles in all DOT programs,
policies, and activities. This will be done by fully considering environmental justice
principles throughout planning and decision-making processes in the development of
programs, policies, and activities, using the principles of the National Environmental Policy
Act of 1969 (NEPA), Title VI of the Civil Rights Act of 1964 (Title VI), the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended,
(URA), the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) and other
DOT statutes, regulations and guidance that address or affect infrastructure planning and
decisionmaking; social, economic, or environmentai matters; public health; and public
involvement.

b. In complying with this Order, DOT will rely upon existing authority to collect data and
conduct research associated with environmental justice concerns. To the extent permitted
by existing law, and whenever practical and appropriate to assure that disproportionately
high and adverse effects on minority or low income populations are identified and
addressed, DOT shall collect, maintain, and analyze information on the race, color,
national origin, and income level of persons adversely affected by DOT programs, policies,
and activities, and use such information in complying with this Order.

5. Integration With Existing Operations

a. The Office of the Secretary and each operating administration shall determine the most
effective and efficient way of integrating the processes and objectives of this Order with
their existing regulations and guidance. Within six months of the date of this-Order each
operating administration will provide a report to the Assistant Secretary for Transportation



Policy and the Director of the Departmental Office of Civil Rights describing the
procedures it has developed to integrate, or how it is integrating, the processes and
objectives set forth in this Order into its operations.

b. In undartaking the integration with existing operations described in paragraph 5a, DOT
shall cbserve the following principles:

(1) Planning and programming activities that have the potential to have a
disproportionately high and adverse effect on human health or the environment shall
include explicit consideration of the effects on minority populations and low-income
populations. Procedures shail be established or expanded, as necessary, to provide
meaningful opportunities for public involvement by members of minority populations and
low-income populations during the planning and development of programs, policies, and
activities (inciuding the identification of potential effects, alternatives, and mitigation
measures). .

(2) Steps shall be taken to provide the public, including members of minority populations
and low-income populations, access to public information concerning the human heaith
or environmental impacts of programs, policies, and activities, including information that
will address the concemns of minority and low-income populations regarding the heaith and
environmental impacts of the proposed action.

¢. Future rulemaking activities undertaken pursuant to DOT Order 2100.5 (which governs
all DOT rulemaking), and the develcpment of any future guidance or procedures for DOT
programs, policies, or activities that affect human health or the environment, shall address
compliance with Executive Order 12898 and this Order, as appropriate.

d. The formuiation of future DOT policy statements and proposals for legislation which may
affect human health or the environment will include consideration of the provisions of

Executive Order 12898 and this Order.
6. Ongoing DOT Responsibility

Compliance with Executive Order 12898 is an ongoing DOT responsibility. DOT will
continuously monitor its programs, policies, and activities to ensure that disproportionately
high and adverse effects on minority populations and low-income populations are avoided,
minimized or mitigated in a manner consistent with this Order and Executive Order 12898.
This Order does not alter existing assignments or delegations of authority to the Operating
Administrations or other DOT components.

7. Preventing Disproportionately High and Adverse Effects
a. Under Title VI, each Federal agency is required to ensure that no person, on the ground

of race, color, or national origin, is excluded from participation in, denied the benefits of,
or subjected to discrimination under any program or activity receiving Federal financial



assistance. This statute affects every program area in DOT. Consequently, DOT managers
and staff must administer their programs in a manner to assure that no person is excluded
from participating in, denied the benefits of, or subjected to discrimination by any program
or activity of DOT because of race, color, or national origin.

E. It is DOT policy to actively administer and monitor its operations and decision making
to assure that nondiscrimination is an integral part of its programs, policies, and activities.
DOT currently administers policies, programs, and activities which are subject to the
requirements of NEPA, Title VI, URA, ISTEA and other statutes that involve human health
or environmental matters, or interrelated social and economic impacts. These
requirements will be administered so as to identify, early in the development of the
program, policy or activity, the risk of discrimination so that positive corrective action can
be taken. In implementing these requirements, the following information should be
obtained where relevant, appropriate and practical:

-Population served and/or affected by race, color or national origin, and income
level;

-Proposed steps to guard against disproportionately high and adverse effects on
persons on the basis of race, color, or nationai origin;

-present and proposed membership by race, color, or national origin, in any
planning or advisory body which is part of the program.

c. Statutes governing DOT operations will be administered so as to identify and avoid
discrimination and avoid disproportionately high and adverse effects on minority
populations and low-income populations by:

(1) identifying and evaluating environmental, public health, and interrelated social and
economic effects of DOT programs, policies and activities,

(2) proposing measures to avoid, minimize and/or mitigate disproportionately high and
adverse environmental and public health effects and interrelated social and economic
effects, and providing offsetting benefits and opportunities to enhance communities,
neighborhoods, and individuals affected by DOT programs, policies and activities, where
permitted by law and consistent with the Executive Order,

(3) considering alternatives to proposed programs, pelicies, and activities, where such
alternatives would result in avoiding and/or minimizing disproportionately high and adverse
human heaith or environmentai impacts, consistent with the Executive Order, and

(4) eliciting public involvement opportunities and considering the results there_of,
including soliciting input from affected minority and low-income populations in considering
alternatives. .



8. Actions To Address Disproportionately High and Adverse Effects

a. Follqwing thg guidance set forth in this Order and its Appendix, the head of each
Operating Administration and the responsible officials for other DOT components shali
determine whether programs, policies, and activities for which they are responsible will

have an adverse impact on minority and low-income populations and whether that adverse
impact will be disproportionately high.

b. In making determinations regarding disproportionately high and adverse effects on
minority and low-income populations, mitigation and enhancements measures that will be
taken and all offsetting benefits to the affected minarity and low-income populations may
be taken into account, as well as the design, comparative impacts, and the relevant
number of similar existing system elements in non-minority and non-low-income areas.

c. The Operating Administrators and other responsible DOT officials will ensure that any
of their respective programs, policies or activities that will have a disproportionately high
and adverse effect on minority populations or low-income populations will only be carried
out if further mitigation measures or alternatives that would avoid or reduce the
disproportionately high and adverse effect are not practicable. In determining whether a
mitigation measure or an alternative is "practicable,” the social, economic (including costs)
and environmental effects of avoiding or mitigating the adverse effects will be taken into
account.

d. Operating Administrators and other responsible DOT officials will also ensure that any
of their respective programs, policies or activities that wiil have a disproportionately high
and adverse effect on populations protected by Title VI (“protected populations") will only
be carried out if:

(1) a substantial need for the program, policy or activity exists, based on the overall
public interest; and

(2) alternatives that would have less adverse effects on protected populations (and that
still satisfy the need identified in subparagraph (1) above), either (i) wouid have other
adverse social, economic, environmental or human health impacts that are more severe,
or (ii) would involve increased costs of extracrdinary magnitude.

e. DOT's responsibiiities under Title VI and related statutes and regulations are not limited
by this paragraph, nor does this paragraph limit or preciude claims by individuals or groups
of people with respect to any DOT programs, policies, or activities under these authorities.
Nothing in this Order adds to or reduces existing Title Vi due process mechanisms.

f. The findings, determinations and/or demonstration made in accordance with this secticn
must be appropriately documented, normally in the environmental impact statemen_t or
other NEPA document prepared for the program, policy or activity, or in other appropriate
planning or program documentation.



Appendix
1. Definitions

The following terms where used in this Order shalt have the following meanings*:

a. DOT means the Office of the Secretary, DOT operating administrations, and all other
DOT components.

b. Low-Income means a person whose median household income is at or beiow the
Department of Health and Human Services poverty guidelines.

¢. Minority means a person who is:
(1) Biack (a person having origins in any of the black racial groups of Africa);

(2) Hispanic (a person of Mexican, Puerto Rican, Cuban, Central or South American, or
other Spanish culture or origin, regardless of race);

(3) Asian American (a person having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian subcontinent, or the Pacific Islands);
or

(4) American Indian and Alaskan Native (a person having origins in any of the original
people of North America and who maintains cultural identification through tribal affiliation
or community recognition).

d. Low-Income Population means any readily identifiable group of low-income persons who
iive in geographic proximity, and, if circumstances warrant, geographically
dispersed/transient persons (such as migrant workers or Native Americans) who will be
similarly affected by a proposed DOT program, policy or activity.

e. Minority Popuiation means any readily identifiable groups of minority persons who live
in geographic proximity, and if circumstances warrant, geographically dispersed/transient
persons (such as migrant workers or Native Americans) who will be similarly affected by
a proposed DOT program, policy or activity.

f. Adverse effects means the totality of significant individual or cumulative human heaith
or environmental effects, including interrelated social and economic effects, which may
include, but are not limited to: bodily impairment, infirmity, illness or death; air, noise, and
water pollution and soil contamination; destruction or disruption of man-made or natural
resources; destruction or diminution of aesthetic values; destruction or disruption of
community cohesion or a community's economic vitality; destruction or disruption of the
availability of public and private facilities and services; vibration; adverse employment



effects; displacement of persons, businesses, farms, or nonprofit organizations; increased
traffic congestion, isolation, exclusion or separation of minority or low-income individuals
within a given community or from the broader community; and the denial of, reduction in,
or significant delay in the receipt of, benefits of DOT programs, policies, or activities.

g. Disproportionately high and adverse effect on minority and low-income populations
means an adverse effect that: :

(1) is predominately borne by a minerity population and/or a low-income population, or

(2) will be suffered by the minority population and/or low-income population and is
appreciably more severe or greater in magnitude than the adverse effect that will be
suffered by the non-minority population and/or non-low-income population.

h. Programs, policies, and/or activities means all projects, programs, policies, and activities
that affect human health or the environment, and which are undertaken or approved by
DOT. These inciude, but are not limited to, permits, licenses, and financial assistance
provided by DOT. Interrelated projects within a system may be considered to be a single
project, program, policy or activity for purposes of this Order.

I. Regulations and guidance means regulations, programs, policies, guidance, and
procedures promulgated, issued, or approved by DOT.

*These definitions are intended to be consistent with the draft definitions for E.O. 12898
that have been issued by the Councili on Environmental Quality and the Environmental
Protection Agency. To the extent that these definitions vary from the CEQ and EPA draft
definitions, they reflect further refinements deemed necessary to tailor the definitions to
fit within the context of the DOT program.

Federico F. Pena,
Secretary of Transportation.
[FR Doc. 97-9684 Filed 4-14-97; 8:45 am]

BILLING CODE 4910-62-P
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U.S. DEPARTMENT OF )
TRANSPORTATION Subject

Federal Highway
Administration

FHWA ACTIONS TO ADDRESS ENVIRONMENTAL
JUSTICE IN MINORITY POPULATIONS AND
LOW-INCOME POPULATIONS

Classification Code Date

December 2, 1998

Par.
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Purpose And Authority

Definitions

Policy

Integrating Environmental Justice Principles With Existing Operations
Preventing Disproportionately High and Adverse Effects

Actions to Address Disproportionately High and Adverse Effects

PURPOSE AND AUTHORITY.

*

This Order establishes policies and procedures for the Federal Highway
Administration (FHWA) to use in complying with Executive Order 12898,

Federal Actions to Address Environmental Justice in Minority Populations and
Low-Income Populations (EO 12898), dated February 11, 1994,

EO 12898 requires Federal agencies to achieve environmental justice by
identifying and addressing disproportionately high and adverse human health and
environmental effects, including the interrelated social and economic effects of
their programs, policies, and activities on minority populations and low-income
populations in the United States. These requirements are to be carried out to the
greatest extent practicable, consistent with applicable statutes and the National
Performance Review. Compliance with this FHWA Order is a key element in the
environmental justice strategy adopted by FHWA to implement EO 12898, and
can be achieved within the framework of existing laws, regulations, and guidance.

Consistent with paragraph 6-609 of Executive Order 12898 and the Department of
Transportation Order on Environmental Justice (DOT Order 5610.2) dated April
15, 1997, this Order is limited to improving the internal management of the
Agency and is not intended to, nor does it, create any rights, benefits, or trust
responsibility, substantive or procedural, enforceable at law or equity, by a party
against the Agency, its officers, or any person. Nor should this Order be
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construed to create any right to judicial review involving the compliance or
noncompliance with this Order by the Agency, its operating administrations, its
officers, or any other person.

2. DEFINITIONS

The following terms, where used in this Order, shall have the following meanings':

a. FHWA means the Federal Highway Administration as a whole and one or more
of its individual components;

b. Low-Income means a household income at or below the Department of Health
and Human Services poverty guidelines;

c. Minority means a person who is:
(1)  Black (having origins in any of the black racial groups of Africa),

(2) Hispanic (of Mexican, Puerto Rican, Cuban, Central or South American,
or other Spanish culture or origin, regardless of race);

3) Asian American (having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian subcontinent, or the Pacific Islands); or

(4) American Indian and Alaskan Native (having origins in any of the original
people of North America and who maintains cultural identification
through tribal affiliation or community recognition).

d. Low-Income Population means any readily identifiable group of low-income
persons who live in geographic proximity, and, if circumstances warrant,
geographically dispersed/transient persons (such as migrant workers or Native
Americans) who would be similarly affected by a proposed FHWA program,
policy, or activity.

€. Minority Population means any readily identifiable groups of minority persons -
who live in geographic proximity, and if circumstances warrant, geographically

'These definitions are intended to be consistent with the
draft definitions for EQ 12898 that have been issued by the
Council on Environmental Quality (CEQ)and the Environmental
Protection Agency (EPA). To the extent that these definitions
vary from the CEQ and EPA draft definitions, they reflect further
refinements deemed necessary to tailor the definitions to fit
within the context of the FHWA program.



) dispersed/transient persons (such as migrant workers or Native Americans) who
will be similarly affected by a proposed FHWA program, policy, or activity.

f. Adverse Effects means the totality of significant individual or cumulative human
health or environmental effects, including interrelated social and economic
effects, which may include, but are not limited to: bodily impairment, infirmity,
illness or death; air, noise, and water pollution and soil contamination; destruction
or distuption of man-made or natural resources; destruction or diminution of
aesthetic values; destruction or disruption of community cohesion or a
community's economic vitality; destruction or disruption of the availability of
public and private facilities and services; vibration, adverse employment effects;
displacement of persons, businesses, farms, or nonprofit organizations; increased
traffic congestion, isolation, exclusion or separation of minority or low-income
individuals within a given community or from the broader community; and the
denial of| reduction in, or significant delay in the receipt of, benefits of FHWA
programs, policies, or activities.

g. Disproportionately High and Adverse Effect on Minority and Low-Income
Populations means an adverse effect that:

(1) is predominately borne by a minority population and/or a low-income
population; or

(2)  will be suffered by the minority population and/or low-income population
and is appreciably more severe or greater in magnitude than the adverse
effect that will be suffered by the nonminority population and/or nonlow-
income population.

h. Programs, Policies. and/or Activities means all projects, programs, policies, and
activities that affect human health or the environment, and that are undertaken,
funded, or approved by FHWA. These include, but are not limited to, permits,
licenses, and financial assistance provided by FHWA. Interrelated projects within
a system may be considered to be a single project, program, policy, or activity for

purposes of this Order.

i. Regulations and Guidance means regulations, programs, policies, guidance, and
procedures promulgated, issued, or approved by FHWA.

POLICY

a. It is FHWA'’s longstanding policy to actively ensure nondiscrimination in

Federally funded activities. Furthermore, it is FHWA’s continuing policy to
identify and prevent discriminatory effects by actively administering its programs,
policies, and activities to ensure that social impacts to communities and people
are recognized early and continually throughout the transportation
decisionmaking process--from early planning through implementation.



Should the potential for discrimination be discovered, action to eliminate the
potential shall be taken.

EO 12898, DOT Order 5610.2, and this Order are primarily a reaffirmation of the
principies of Title VI of the Civil Rights Act of 1964 (Title VI) and related
statutes, the National Environmental Policy Act (NEPA), 23 U.S.C. 109(h) and
...._other Federal environmental laws, emphasizing the incorporation of those
provisions with the environmental and transportation decisionmaking processes.
Under Title VI, each Federal agency is required to ensure that no person on the
grounds of race, color, or national origin, is excluded from participation in, denied
the benefits of, or subjected to discrimination under any program or activity
receiving Federal financial assistance. This statute applies to every program area
in FHWA. Under EO 12898, each Federal agency must identify and address, as
appropriate, disproportionately high and adverse human health or environmental
effects of its programs, policies, and activities on minority populations and low-
income populations.

FHWA will implement the principles of the DOT Order 5610.2 and EO 12898 by
incorporating Environmental Justice principles in all FHWA programs, policies,
and activities within the framework of existing laws, regulations, and guidance.

In complying with this Order, FHWA will rely upon existing authorities to collect
necessary data and conduct research associated with environmental justice
concerns, including 49 CFR 21.9(b) and 23 CFR 200.9 (b)(4).

INTEGRATING ENVIRONMENTAL JUSTICE PRINCIPLES WITH EXISTING

OPERATIONS

The principles outlined in this Order are required to be'integrated in existing
operations.

Future rulemaking activities undertaken, and the development of any future
guidance or procedures for FHWA programs, policies, or activities that affect
human health or the environment, shall explicitly address compliance with EO
12898 and this Order.

The formulation of future FHWA policy statements and proposals for legislation
that may affect human health or the environment will include consideration of the
provisions of EO 12898 and this Order.

REVENTING DISPROPORTIONATELY HIGH AND ADVERSE EFFECTS

Under Title VI, FHWA managers and staff must administer their programs in a
manner to ensure that no person is excluded from participating in, denied the
benefits of, or subjected to discrimination under any program or activity of

4



FHWA because of race, color, or national origin. Under EO 12898, FHWA
managers and staff must administer their programs to identify and address, as
appropriate, disproportionately high and adverse human health or environmental

effects of FHWA programs, policies, and activities on minority populations and
low-income populations.

'FHWA currently administers policies, programs, and activities that are subject to
the requirements of NEPA, Title VI, the Uniform Relocation Assistance and Real
Property Acquisition Act of 1970 (Uniform Act), Title 23 of the United States
Code and other statutes that involve human health or environmental matters, or
interrelated social and economic impacts. These requirements will be
administered to identify the risk of discrimination, early in the development of
FHWA’s programs, policies, and activities so that positive corrective action can
be taken. In implementing these requirements, the following information should
be obtained where relevant, appropriate, and practical:

(1}  population served and/or affected by race, or national origin, and income
level; ' ’

(2) proposed steps to guard against disproportionately high and adverse
effects on persons on the basis of race, or national origin; and,

3) present and proposed membership by race, or national origin, in any
planning or advisory body that is part of the program.

FHWA will administer its governing statutes so as to identify and avoid
discrimination and disproportionately high and adverse effects on minority
populations and low-income populations by:

(1)  identifying and evaluating environmental, public heaith, and interrelated

social and economic effects of FHWA programs, policies, and activities;
and

(2) proposing measures to avoid, minimize, and/or mitigate disproportionately
high and adverse environmental and public health effects and interrelated
social and economic effects, and providing offsetting benefits and
opportunities to enhance communities, neighborhoods, and individuals
affected by FHWA programs, policies, and activities, where permitted by
law and consistent with EQ 12898; and

3) considering alternatives to proposed programs, policies, and activities,
where such alternatives would result in avoiding and/or minimizing
disproportionately high and adverse human health or environmental
impacts, consistent with EO 12898; and

(4)  providing public involvement opportunities and considering the results
thereof, including providing meaningful access to public information

5



- concerning the human health or environmental impacts and soliciting
input from affected minority and low-income populations in considering

alternatives during the planning and development of alternatives and
decisions.

6. ACTIONS TO ADDRESS DISPROPORTIONATELY HIGH AND ADVERSE
EFFECTS

a. Following the guidance set forth in this Order, FHWA managers and staff shall
ensure that FHWA programs, policies, and activities for which they are
responsible do not have a disproportionately high and adverse effect on minority
or low-income popula‘uons -

b. When determining whether a particular program, pohcy, or activity will have
disproportionately high and adverse effects on minority and low-income
populations, FHWA managers and staff should take into account mitigation and
enhancements measures and potential offsetting benefits to the affected minority
or low-income populations. Other factors that may be taken into account include
design, comparative impacts, and the relevant number of similar existing system
elements in nonminority and nonlow-income areas.

C. FHWA managers and staff will ensure that the programs, policies, and activities
that will have disproportionately high and adverse effects on minority populations
or low-income populations will only be carried out if further mitigation measures
or alternatives that would avoid or reduce the disproportionately high and adverse
effects are not practicable. In determining whether a mitigation measure or an
alternative is “practicable,” the social, economic (including costs) and

environmental effects of avoiding or mitigating the adverse effects will be taken
into account.

d. FHWA managers and staff will also ensure that any of their respective programs,
policies or activities that have the potential for disproportionately high and
adverse effects on populations protected by Title VI (“protected populations™)
will only be carried out if:

(1)  asubstantial need for the program, policy or activity exists, based on the
overall public interest; and

(2) alternatives that would have less adverse effects on protected populations
have either:

(2) adverse social, economic, environmental, or human health
impacts that are more severe; or

(b) would involve increased costs of an extraordinary magnitude.



Attachment

Any relevant finding identified during the implementation of this Order must be
included in the planning or NEPA documentation that is prepared for the
appropriate program, policy, or activity.

Environmental and civil rights statutes provide opportunities to address the
environmental effects on minority populations and low-income populations.
Under Title VI, each Federal agency is required to ensure that no person on
grounds of race, color, or national origin is excluded from participation in, denied
the benefits of, or in any other way subjected to discrimination under any program
or activity recetving Federal assistance. Therefore, any member of a protected
class under Title VI may file a complaint with the FHWA Office of Civil Rights,
Attention HCR-20, alleging that he or she was subjected to disproportionately
high and adverse health or environmental effects. FHWA will then process the
allegation in a manner consistent with the attached operations flowchart.

/ z%
Kenneth R. Wykle

Federal Highway Administrator
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PART 21 —NONDISCRIMINATION IN
FEDERALLY-ASSISTED PROGRAMS
OF THE DEPARTMENT OF TRANS-
PORTATION—EFFECTUATION OF
TITLE VI OF THE CIVIL RIGHTS ACT
OF 1964

Sec.
21.1
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21.5
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21.15
21.17
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21.19 Judicial review.
21.21 Effect on other regulations, forms, and
instructions.
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THIS PART APPLIES
APPENDIX B TO PART 21—ACTIVITIES TO WHICH
THIS PART APPLIES WHEN A PRIMARY OB-
JECTIVE OF THE FEDERAL FINANCIAL AS-
SISTANCE IS TO PROVIDE EMPLOYMENT
APPENDIX C TO PART 21—APPLICATION OF
PART 21 TO CERTAIN FEDERAL FINANCIAL
ASSISTANCE OF THE DEPARTMENT OF
TRANSPORTATION

AUTHORITY: Sec. 602, 42 U.5.C. 20004-1.

SOURCE: 35 FR 10080, June 18, 1970, unless
otherwise noted.

§21.1 Purpose.

'The purpose of this part is to effec-
tuate the provisions of title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as the Act) to the end that no
person in the United States shall, on
the grounds of race, color, or national
origin, be excluded from participation
in, be denied the benefits of, or be oth-
erwise subjected ¢to discrimination
under any program or activity receiv-
ing Federal financial assistance from
the Department of Transportation.

§21.3 Application of this part.

(a} This part applies to any program
for which Federal financial assistance
is authorized under a law administered
by the Department, including the fed-
erally assisted programs and activities
listed in appendix A to this part. It
also applies to money paid, property
transferred, or other Federal financial
assistance extended under any such
program after the effective date of this

§21.5

part pursuant to an application ap-
proved before that effective date. This
part does not apply to:

(1) Any Federal financial assistance
by way of insurance or guaranty con-
tracts;

(2) Money paid, property transferred,
or other assistance extended under any
such program before the effective date
of this part, except where such assist-
ance was subject to the title VI regula-
tions of any agency whose responsibil-
ities are now exercised by this Depart-
ment; -

(3) Any assistance to any individual
who is the ultimate beneficiary under
any such program; or

{4) Any employment practice, under
any such program, of any employer,
employment agency, or labor organiza-
tion, except to the extent described in
§21.5(c). B '

The fact that a program or activity is
not listed in appendix A to this part
shall not mean, if title VI of the Act is
otherwise applicable, that such pro-
gram is not covered. Other programs
under statutes now in force or herein-
after enacted may be added to appendix
A to this part.

(b) In any program receiving Federal
financial assistance in the form, or for
the acquisition, of real property or an
interest in real property, to the extent
that rights to space on, over, or under
any such property are included as part
of the program receiving that assist-
ance, the nondiscrimination require-
ment of this part shall extend to any
facility located wholly or in part in
that space. -

§21.5 Discrimination prohibited.

(a) General. No person in the United
States shall, on the grounds of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under, any program
to which this part applies.

(b) Specific discriminatory actions
prohibited:

(1) A recipient under any program to
which this part applies may not, di-
rectly or through contractual or other
arrangements, on the grounds of race,
color, or national origin.
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(iy Deny a person any service, finan-
cial aid, or other benefit provided
under the program; 7

(ii) Provide any service, financial aid,
or other benefit to a person which is
different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject a person to segregation
or separate treatment in any matter
related to his receipt of any service, fi-
nancial aid, or other benefit under the
program,;

(iv) Restrict a person in any way in
the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat a person differently from
others in determining whether he satis-
fies any admission, enrollment, quota,
eligibility, membership, or other re-
quirement or condition which persons
must meet in order to be provided any
service, financial aid, or other benefit
provided under the program;

(vi) Deny a person an opportunity to
participate in the program through the
provision of services or otherwise or af-
ford him an opportunity to do so which
is different from that afforded others
under the program; or

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning, advisory, or similar body which is
an integral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of person to whom, or the situa-
tions in which, such services, financial
aid, other benefits, or facilities wili be
provided under any such program, or
the class of persons to be afforded an
opportunity to participate in any such
program; may not, directly or through
contractual or other arrangements,
utilize criteria or methods of adminis-
tration which have the effect of sub-
jecting persons to discrimination be-
cause of their race, color, or national
origin, or have the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
with respect to individuals of a par-
ticular race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
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cant may not make selections with the
purpose or effect of excluding persons
from, denying them the benefits of, or
subjecting them to discrimination
under any program to which this regu-
lation applies, on the grounds of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this part.

(4) As used in this section the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance include
any service, financial aid, or other ben-
efit provided in or through a facility
provided with the aid of Federal finan-
cial assistance.

(56) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
of the prohibition in paragraph (a) of
this section.

(6) Examples demonstrating the ap-
plication of the provisions of this sec-
tion to certain programs of the Depart-
ment of Transportation are contained
in appendix C of this part.

(7) This part does not prohibit the
consideration of race, color, or na-
tional origin if the purpose and effect
are to remove or overcome the con-
sequences of practices or impediments
which have restricted the availability
of, or participation in, the program or
activity receiving Federal financial as-
sistance, on the grounds of race, color,
or national origin. Where prior dis-
criminatory practice or usage tends, on
the grounds of race, color, or national
origin to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program or activity to
which this part applies, the applicant
or recipient must take affirmative ac-
tion to remove or overcome the effects
of the prior discriminsatory practice or
usage. Even in the absence of prior dis-
criminatory practice or usage, a recipi-
ent in administering a program or ac-
tivity to which this part applies, is ex-
pected to take affirmative action to as-
sure that no person is excluded from
participation in or denied the benefits
of the program or activity on the
grounds of race, color, or national ori-
gin.
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(¢ Employment practices:

(1) Where a primary objective of a
program of Federal financial assistance
to which this part applies is to provide
employment, a recipient or other party
subject to this part shall not, directly
or through contractual or other ar-
rangements, subject a person to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising, hiring, firing, upgrading,
promotion, demotion, transfer, layoff,
termination, rates of pay or other
forms of compensation or benefits, se-
lection for training or apprenticeship,
use of facilities, and treatment of em-
ployees). Such recipient shall take af-
firmative action to insure that appli-
cants are employed, and employees are
treated during employment, without
regard to their race, color, or national
origin. The requirements applicable to
construction employment under any
such program shall be those specified
in or pursuant to Part Il of Executive
Order 11246 or any Executive order
which supersedes it.

(2) Federal financial assistance to
programs under laws funded or admin-
istered by the Department which have
as a primary objective the providing of
employment include those set forth in
appendix B to this part.

(3) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the grounds of race, color, or
national origin in the employment
practices of the recipient or other per-
sons subject to the regulation tends, on
the grounds of race, color, or national
origin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program to which this
regulation applies, the provisions of
paragraph (c¥(1) of this section shall
apply to.the employment practices of
the recipient or other persons subject
to the regulation, to the extent nec-
essary to assure equality of oppor-
tunity to, and nondiscriminatory
treatment of, beneficiaries.

(d) A recipient may not make a selec-
tion of a site or location of a facility if
the purpose of that selection, or its ef-
fect when made, is to exclude individ-

§21.7

uals from participation in, to deny
them the benefits of, or to subject
them to discrimination under any pro-
gram or activity to which this rule ap-
plies, on the grounds of race, color, or
national origin; or if the purpose is to,
or its effect when made will, substan-
tially impair the accomplishment of
the objectives of this part.

{35 FR 10080, June 18, 1970, as amended by
Amdt. 72-2, 38 FR 17997, July 5, 1973)

§21.7 Assurances required.

(a) General. (1) Every application for
Federal financial assistance to carry
out a program to which this part ap-
plies, except a program to which para-
graph (b) of this section applies, and
every application for Federal financial
assistance to provide a facility shall, as
a condition to its approval and the ex-
tension of any Federal financial assist-
ance pursuant to the application, con-
tain or be accompanied by, an assur-
ance that the program will be con-
ducted or the facility operated in com-
pliance with all requirements imposed
by or pursuant to this part. Every pro-
gram of Federal financial assistance
shall require the submission of such an
assurance. In the case where the Fed-
eral financial assistance is to provide
or is in the form of personal property, '
or real property or interest therein or
structures thereon, the assurance shall
obligate the recipient, or, in the case of
a subsequent transfer, the transferee,
for the period during which the prop-
erty is used for a purpose for which the
Federal financial assistance is ex-
tended or for another purpose involving
the provision of similar services or
benefits, or for as long as the recipient
retains ownership or possession of the
property, whichever is longer. In all
other cases the assurance shall obli-
gate the recipient for the period during
which Federal financial assistance is
extended to the program. In the case
where the assistance is sought for the
construction of a facility or part of a
facility, the assurance shall in any
event extend to the entire facility and
to facilities operated in connection
therewith. The Secretary shall specify
the form of the foregoing assurances
for each program, and the extent to
which like assurances will be required

213



§21.9

of subgrantees, contractors and sub-
contractors, transferees, successors in
interest, and other participants in the
program. Any such assurance shall in-
clude provisions which give the United
States a right to seek its judicial en-
forcement.

(2) In the case where Federal finan-

cial assistance is provided in the form .

of a transfer of real property, struc-
tures, or improvements thereon, or in-
terest therein, from the Federal Gov-
ernment, the instrument effecting or
recording the transfer shall contain a
covenant running with the land assur-
ing nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits.
Where no transfer of property or inter-
est therein from the Federal Govern-
ment is involved, but property is ac-
quired or improved under a program of
Federal financial assistance, the recipi-
ent shall agree to include such cov-
enant in any subsequent transfer of
such property. When the property is
obtained from the Federal Govern-
ment, such covenant may also include
a condition coupled with a right to be
reserved by the Department to revert
title to the property in the event of a
breach of the covenant where, in the
discretion of the Secretary, such a con-
dition and right of reverter is appro-
priate to the program under which the
real property is obtained and to the na-
ture of the grant and the grantee. In
such event if a transferee of real prop-
erty proposes to mortgage or otherwise

encumber the real property as security

for financing construction of new, or
improvement of existing, facilities on
such property for the purposes for
which the property was transferred,
the Secretary may agree, upon request
of the transferee and if necessary to ac-
complish such financing, and upon such
conditions as he deems appropriate, to
subordinate such right of reversion to
the lien of such mortgage or other en-
cumbrance.

(b)Y Continuing State programs. Every
application by a State or a State agen-
cy to carry out a program involving
continuing Federal financial assistance
to which this part applies (including
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the programs-listed in appendix A to
this part) shall as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to
the application: (1) Contain or be ac-
companied by a statement that the
program is (or, in the case of a new
program, will be) conducted in compli-
ance with all requirements imposed by
or pursuant to_this part, and (2) provide
or be accompanied by provision for
such methods of administration for the
program as are found by the Secretary
to give reasonable guarantee that the
applicant and all recipients of Federal
financial assistance under such pro-
gram will comply with all require-
ments imposed by or pursuant to this
part.

§21.9 Compliance information.

(a)y Cooperation and assistance. The
Secretary shall to the fullest extent
practicable seek the cooperation of re-
cipients in obtaining compliance with
this part and shall provide assistance
and guidance to recipients to help
them comply voluntarily with this

"part.

(b) Compliance reports. Bach recipient
shall keep such records and submit to
the Secretary timely, complete, and
accurate compliance reports at such
times, and in such form and containing
such information, as the Secretary
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this part. In the case of any pro-
gram under which a primary recipient
extends Federal financial assistance to
any other recipient, such other recipi-
ent shall also submit such compliance
reports to the primary recipient as
may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this part. In general recipi-
ents should have available for the Sec-
retary racial and ethnic data showing
the extent to which members of minor-
ity groups are heneficiaries of pro-
grams receiving Federal financial as-
sistance.

(c) Access to sources of information.
Each recipient shall permit access by
the Secretary during normal business
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hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part. Where any information required
of a recipient is in the exclusive posses-
sion of any other agency, institution,
or person and this agency, institution,
or person fails or refuses to furnish this
information, the recipient shall so cer-
tify in its report and shall set forth
what efforts it has made to obtain the
information.

(d) Information to beneficiaries and
participants. Bach recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the Secretary
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by the Act and this
part. ~

[35 FR 10080, June 18, 1970, as amenrded by
Amdt. 72-2, 38 FR 17997, July 5, 1973] -

§21.11 Conduct of investigations.

(a)y Periodic compliance reviews. The
Seecretary shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
persons to be subjected to discrimina-
tion prohibited by this part may by
himself or by a representative file with
the Secretary a written complaint. A
complaint must be filed not later than
180 days after the date of the alleged
discrimination, unless the time for fil-
ing is extended by the Secretary.

(¢) Investigations. The Secretary will
make a prompt investigation whenever
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this part. The investigation will in-
clude, where appropriate, a review of
the pertinent practices and policies of
the recipient, the circumstances under
which the possible noncompliance with
this part occurred, and other factors
relevant to a determination as to
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whether the recipient has failed to
comply with this part.

(d) Resolution of matters. (1} If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the Secretary
will so inform the recipient and the
matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in §21.13.

(2) If an investigation does not war-
rant action _pursuant to paragraph
(d)(1) of this section the Secretary will
so inform the recipient and the com-
plainant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No récipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because he
has made .a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainants shall be kept confiden-
tial except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding
arising thereunder.

[35 FR 10080, June 18, 1970, as amended by
Amdt. 72-2, 33 FR 17997, July 5, 1973]

§21.13 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law.
Such other means may include, but are
not limited to: (1) A reference to the
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
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and (2) any applicable proceeding under
State or local law.

(b} Noncompliance with §21.7. If an ap-
plicant fails or refuses to furnish an as-
surance required under §21.7 or other-
wise fails or refuses to comply with a
requirement imposed by or pursuant to
that section, Federal financial assist-

ance may be refused in accordance with’

the procedures of paragraph (¢) of this
section. The Department shall not be
required to provide assistance in such a
case during the pendency of the admin-
istrative proceedings under such para-
graph. However, subject to §21.21, the
Department shall continue assistance
during the pendency of such proceed-
ings where such assistance is due and
payable pursuant to an application ap-
proved prior to the effective date of
this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until:

(1) The Secretary has advised the ap-
plicant or recipient of his failure to
comply and has determined that com-
pliance cannot be secured by voluntary
means;

(2) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to this part;

(3) The action has been approved by
the Secretary pursuant to §21.17(e); and

(4) 'The expiration of 30 days after the
Secretary has filed with the committee
of the House and the committee of the
Senate having legislative jurisdiction
over the program involved, a full writ-
ten report of the circumstances and the
grounds for such action.

Any action to suspend or terminate or
to refuse to grant or to continue Fed-
eral financial assistance shall be lim-
ited to the particular political entity,
or part thereof, or other applicant or
recipient as to whom such a finding has
been made and shall be limited in its
effect to the particular program, or
part thereof, in which such noncompli-
ance has been so found.

(d) Other means authorized by law. No
action to effect compliance with title
VI of the Act by any other means au-
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thorized by law shall be taken by this
Department until:

(1) The Secretary has determined
that compliance cannot be secured by
voluntary means;

(2) The recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance; and

(3) The expiration of at least 10 days
from the mailing of such notice to the
recipient or other person. During this
period of at least 10 days, additional ef-
forts shall be made to persuade the re-
cipient or other person to comply with
the regulation and to take such correc-
tive action as may be appropriate.

§$21.15 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §21.13(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either: (1) Fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the Secretary
that the matter be scheduled for hear-
ing or (2} advise the applicant or recipi-
ent that the matter in question has
been set down for hearing at a stated
place and time. The time and place so
fixed shall be reasonable and shall be
subject to change for cause. The com-
plainant, if any, shall be advised of the
time and place of the hearing. An ap-
plicant or recipient may waive a hear-
ing and submit written information
and argument for the record. The fail-
ure of an applicant or recipient to re-
quest a hearing under this paragraph
or to appear at a hearing for which a
date has been set shall be deemed to be
a waiver of the right to a hearing under
section 602 of the Act and §21.13(c) and
consent to the making of a decision on
the basis of such information as is
available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Department in Washington, D.C., at a
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time fixed by the Secretary unless he
determines that the convenience of the
applicant or recipient or of the Depart-
ment requires that another place be se-
lected. Hearings shall be held before
the Secretary, or at his discretion, be-
fore a hearing examiner appointed in
accordance with section 3105 of title 5,
United States Code, or detailed under
section 3344 of title 5, United States
Code.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel.

(&) Procedures, evidence, and record. (1}
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 554
through 557 of title 5, United States
Code, and in accordance with such
rules of procedure as are proper (and
not inconsistent with this section) re-
lating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing at the outset of or during
the hearing.

(2) Technical rules of evidence do not
apply to hearings conducted pursuant
to this part, but rules or principles de-
signed to assure production of the most
credible evidence available and to sub-
ject testimony to test by cross-exam-
ination shall be applied where reason-
ably necessary by the officer conduct-
ing the hearing. The hearing officer
may exclude irrelevant, immaterial, or
unduly repetitious evidence. All docu-
ments and other evidence offered or
taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shail be made.

§21.17

(e) Consalidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more programs to which this
part applies, or noncompliance with
this part and the regulations of one or
more other Federal departments or
agencies issued under title VI of the
Act, the Secretary may, by agreement
with such other departments or agen-
cies, where applicable, provide for the
conduct of consolidated or joint hear-
ings, and for the application to such
hearings of rules or procedures not in-
consistent with this part. Final deci-
sions in such cases, insofar as this reg-
ulation is concerned, shall be made in
accordance with §21.17.

§21.17 Decisions and notices.

(a) Procedure on decisions by hearing
examiner. If the hearing is held by a
hearing examiner, the hearing exam-
iner shall either make an initial deci-
sion, if so authorized, or certify the en-
tire record including his recommended
findings and proposed decision to the
Secretary for a final decision, and a
copy of such initial decision or certifi-
cation shall be mailed to the applicant
or recipient. Where the initial decision
is made by the hearing examiner the
applicant or recipient may, within 30
days after the mailing of such notice of
initial decision, file with the Secretary
his exceptions to the initial decision,
with his reasons therefor. In the ab-
sence of exceptions, the Secretary may,
on his own motion, within 45 days after
the initial decision, serve on the appli-
cant or recipient a notice that he will
review the decision. Upon the filing of
such exceptions or of notice of review,
the Secretary shall review the initial
decision and issue his own decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
shall, subject to paragraph (e) of this
section, constitute the final decision of
the Secretary.

(b} Decisions on record or review by the
Secretary. Whenever a record is cer-
tified to the Secretary for decision or
he reviews the decision of a hearing ex-
aminer pursuant to paragraph (a) of
this section, or whenever the Secretary
conducts the hearing, the applicant or
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recipient shall be given reasonable op-
portunity to file with him briefs or
other written statements of its conten-
tions, and a written copy of the final
decision of the Secretary shall be sent
to the applicant or recipient and to the
complainant, if any.

(¢) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to §21.15, a decision shall be

made by the Secretary on the record .

and a written copy of such decision
shall be sent to the applicant or recipi-
ent, and to the complainant, if any.

(d) Rulings required. Each decision of
a hearing examiner or the Secretary
shall set forth his ruling on each find-
ing, conclusion, or exception presented,
and shall identify the requirement or
requirements imposed by or pursuant
to this part with which it is found that
the applicant or recipient has failed to
comply.

(e} Approval by Secretary. Any final
decision by an official of the Depart-
ment, other than the Secretary person-
ally, which provides for the suspension
or termination of, or the refusal to
grant or continue Federal financial as-
sistance, or the imposition of any other
sanction available under this part or
the Act, shall promptly be transmitted
to the Secretary personally, who may
approve such decision, may vacate it,
or remit or mitigate any sanction im-
posed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, under the program in-
volved, and may contain such terms,
conditions, and other provisions as are
consistent with and will effectuate the
purposes of the Act and this part, in-
cluding provisions designed to assure
that no Federal financial assistance
will thereafter be extended under such
programs to the applicant or recipient
determined by such decision to be in
default in its performance of an assur-
ance given by it pursuant to this part,
or to have otherwise failed to comply
with this part, unless and until it cor-
rects its noncompliance and satisfies
the Secretary that it will fully comply
with this part.

(g) Post termination proceedings. (1) An
applicant or recipient adversely af-
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fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this part and pro-
vides reasonable assurance that it will

- fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the Sec-
retary to restore fully its eligibility to
receive Federal financial assistance.
Any such request shall be supported by
information showing that the applicant
or recipient has met the requirements
of paragraph (g){(1) of this section. If
the Secretary determines that those
requirements have been satisfied, he
shall restore such eligibility. )

(3) If the Secretary denies any such
request, the applicant or recipient may
submit a request for a hearing in writ-
ing, specifying who it believes such of-
ficial to have been in error. It shall
thereupon be given an expeditious
hearing, with a decision on the record
in accordance with rules or procedures
issued by the Secretary. The applicant
or recipient will be restored to such eli-
gibility if it proves at such a hearing
that it satisfied the requirements of
paragraph (g)(1) of this section.

While proceedings under this paragraph
are pending, the sanctions imposed by
the order issued under paragraph (f) of
this section shall remain in effect.

§21.19 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.

§21.21 Effecrtﬁ on other regulations,
- forms, and instructions.

(a) Effect on other regulations. All reg-
ulations, orders, or like directions is-
sued before the effective date of this
part by any officer of the Department
which impose requirements designed to
prohibit any discrimination against in-
dividuals on the grounds of race, color,
or national origin under any program
to which this part applies, and which
authorize the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance to
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any applicant for a recipient of such
assistance under such program for fail-
ure to comply with such requirements,
are hereby superseded to the extent
that such discrimination is prohibited
by this part, except that nothing in
this part may be considered to relieve
any person of any obligation assumed
or imposed under any such superseded
regulation, order, instruction, or like
direction before the effective date of
this part. Nothing in this part, how-
ever, supersedes any of the following
(including future amendments thereof):
(1) Executive Order 11246 (3 CFR, 1965
Supp., p. 167 and regulations issued
thereunder or (2) any other orders, reg-
ulations, or instructions, insofar as
such orders, regulations, or instruc-
tions prohibit discrimination on the
ground of raee, color, or national ori-
gin in any program or situation to
which this part is inapplicable, or pro-
hibit discrimination on any other
ground.

(b) Forms and instructions. The Sec-
retary shall issue and promptly make
available to all interested persons
forms and detailed instructions and
procedures for effectuating this part as
‘applied to programs to which this part
applies and for which he is responsible.

(¢) Supervision and coordination. The
Secretary may from time to time as-
sign to officials of the Department, or
to officials of other departments or
agencies of the Government with the
consent of such departments or agen-
cies, responsibilities in connection
with the effectuation of the purposes of
title VI of the Act and this part (other
than responsibility for final decision as
provided in §21.17), including the
achievement of - effective coordination
and maximum uniformity within the
Department and within the Executive
Branch of the Government in the appli-
cation of title VI and this part to simi-
lar programs and in similar situations.
Any action taken, determination made
or requirement imposed by an official
of another department or agency act-

ing pursuant to an assignment of re-.

sponsibility under this paragraph shall
have the same effect as though such ac-
tion had been taken by the Secretary
of this Department.

§21.23

§21.23 Definitions.

Unless the context requires other-
wise, as used in this part:

(a) Applicant means a person who sub-
mits an application, request, or plan
required to be approved by the Sec-
retary, or by a primary recipient, as &
condition to eligibility for Federal fi-
nancial assistance, and ‘“‘application”
means such an application, request, or
plan.

(b) Facility includes all or any part of
structures, equipment, or other real or
personal property or interests therein,
and the provision of facilities includes
the construction, expansion, renova-
tion, remodeling, alteration or acquisi-
tion of facilities.

(¢) Federal financial assistance in-
cludes:

(1) Grants and loans of Federal funds;

(2) The grant or donation of Federal
property and interests in property;

(3) The detail of Federal personnel;

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient; and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(d) Primary recipient means any recip-
ient that is authorized or required to
extend Federal financial assistance to

- another recipient for the purpose of

carrying out a program.

(e) Program includes any program,
project, or activity for the provision of
services, financial aid, or other bene-
fits to individuals (including education
or training, health, welfare, rehabilita-
tion, housing, or other services, wheth-
er provided through employees of the
recipient of Federal financial assist-
ance or provided by others through
contracts or other arrangements with
the recipient, and including work op-
portunities), or for the provision of fa-
cilities for furnishing services, finan-
cial aid or other benefits to individ-
uwals.” The services, financial aid, or
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other benefits provided under a pro-
gram receiving Federal financial as-
sistance shall be deemed to include any
services, financial aid, or other bene-
fits provided with the aid of Federal fi-
nancial assistance or with the aid of
any non-Federal funds, property, or
other resources required to be expended
or made available for the program to
meet matching requirements or other
conditions which must be met in order
to receive the Federal financial assist-
ance, and to include any services, fi-
nancial aid or other benefits provided
in or through a facility provided with
the aid of Federal financial assistance
or such non-Federal resources.

(f) Recipient may mean any State,
territory, possession, the District of
Columbia, or Puerto Rico, or any polit-
ical subdivision thereof, or instrumen-
tality thereof, any public or private
agency, institution, or organization, or
other entity, or any individual, in any
State, territory, possession, the Dis-
trict of Columbia, or Puerto Rico, to
whom Federal financial assistance is
extended, directly or through another
recipient, for any program, including
any successor, assignee, or transferee
thereof, but such term does not include
any ultimate beneficiary under any
such program.

(g) Secretary means the Secretary of
Transportation or, except in §21.17 (e),
any person to whom he has delegated
his authority in the matter concerned.

APPENDIX A TO PART 21—ACTIVITIES TO
WHICH THIS PART APPLIES

1. Use of grants made in connection with
Federal-aid highway systems (23 U.S.C. 101 et
seq.}).

2. Use of grants made in connection with
the Highway Safety Act of 1966 (23 U.S.C. 401
et seq.).

3. Use of grants in connection with the Na-
tional Traffic and Motor Vehicle Safety Act
of 1966 (15 U.S.C. 1391-1409, 1421-1425).

4. Lease of real property and the grant of
permits, licenses, easements and rights-of-
way covering real property under control of
the Coast Guard (14 U.S.C. 93 (n) and (0)).

5. Utilization of Coast Guard personnel and
facilities by any State, territory, possession,
or political subdivision thereof (14 U.S.C.
141(a)).

6. Use of Coast Guard personnel for duty in
connection with maritime instruction and

49 CFR Subtitle A (10-1-96 Edition)

-training by the States, territories, and Puer-
-to Rico (14 U.S.C. 148).

7. Use of obsolete and other Coast Guard
material by sed scout service of Boy Scouts
of America, any incorporated unit of the
Coast Guard auxiliary, and public body or
private organization not organized for profit
(14 U.S.C. 641(a)).

8. U.8. Coast Guard Auxiliary Program (14

-U.5.C. 821-832). .

9. Use of grants for the support of basic sci-
entific research by nonprofit institutions of
higher education and nonprofit organizations
whose primary purpose is conduct of sci-
entific research (42 U.S.C. 1891).

10. Use of grants made in connection with
the Federal-aid Airport Program (secs. 1-15
and 17-20 of the Federal Airport Act, 49
U.S.C. 1101-1114, 1116-1120).

11. Use of U.S. land acquiired for public air-
ports under:

a. Section 16 of the Federal Airport Act, 49
U.8.C. 1115; and

b. Surplus Property Act (sec. 13(g) of the
Surplus Property Act of 1944, 50 U.S.C. App.
1622(g), and sec. 3 of the Act of Oct. 1, 1949,
50 U.S.C. App. 1622h).

12. Activities carried out in connection
with the Aviation Education Program of the
Federal Aviation Administration under sec-
tions 305, 311, and 313(a) of the Federal Avia-
tion Act of 1958, as amended (49 U.S.C. 1346,
1352, and 1354(a)).

13. Use of grants and loans made in connec-
tion with Urban Mass Transportation Cap-
ital Facilities Grant and Loan Program—
Urban Mass Transportation Act of 1964, as
amended (49 U.S.C. 1602).

14. Use of grants made in connection with
Urban Mass Transportation Research and
Demonstration Grant Program—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 1605). )

15. Use of grants made in connection with
Urban Mass Transportation Technical Stud-
ies Grant Program—Urban Mass Transpor-
tation Act of 1964, as amended (49 U.S.C.
1607a).

16. Use of grants made in connection with
Urban Mass Transportation Managerial
Training Grant Program—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 160Th).

17. Use of grants made in connection with
Urban Mass Transportation Grants for Re-
search and Training Programs in Institu-
tions of Higher Learning—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 1607c)._.

18. Use of grants made in connection with
the High Speed Ground Transportation Act,
as amended (49 U.S.C. 631-642).
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APPENDIX B TO PART 21—ACTIVITIES TO
WHICH THIS PART APPLIES WHEN A
PrRIMARY OBJECTIVE OF THE FED-
ERAL FINANCIAL ASSISTANCE IS TO
PROVIDE EMPLOYMENT -

1. Appalachia Regional Development Act of
1965 (40 U.S.C. App. 1 et seq.).

APPENDIX C TO PART 21—APPLICATION

OF PART 21 TO CERTAIN FEDERAL FI- -

NANCIAL ASSISTANCE OF THE DE-
PARTMENT OF TRANSPORTATION

NONDISCRIMINATION ON FEDERALLY ASSISTED
PROJECTS ’

(a) Examples. The following examples, with-
out being exhaustive, illustrate the applica-
tion of the nondiscrimination provisions of
this part on projects receiving Federal finan-
cial assistance under the programs of certain
Department of Transportation cperating ad-
ministrations:

(1) Federal Aviation Administration. (i) The
airport sponsor or any of his lessees, conces-
sionaires, or contractors may not differen-
tiate between members of the public because
of race, color, or national origin in furnish--
ing, or admitting to, waiting rooms, pas-
senger holding areas, aircraft tiedown areas,
restaurant facilities, restrooms, or facilities
operated under the compatible land use con-
cept.

(ii) The airport sponsor and any of his les-
szes, concessionaires, or contractors must
offer to all members of the public the same
degree and type of service without regard to
race, color, or national origin. This rule ap-
plies to fixed base operators, restaurants,
snack bars, gift shops, ticket counters, bag-
gage handlers, car rental agencies, lim-
ousines and taxis franchised by the airport
sponsor, insurance underwriters, and other
businesses catering to the public at the air-
port.

(iii) An aircraft operator may not be re-
quired to park his aircraft at a location that
is less protected, or less accessible from the
terminal facilities, than locations offered to
others, because of his race, color, or naticnal
origin.

(iv) The pilot of an aircraft may not be re-
quired to help more extensively in fueling .
operations, and may not be offered less inci-
dental service (such as windshield wiping),
than other pilots, because of his race, color,
or national origin.

(v) No pilot or crewmember eligible for ac-
cess to a pilot’s lounge or to unofficial com-
munication facilities such as a UNICOM fre-
quency may be restricted in that access be-
cause of his race, color, or national origin.

(vi) Access to facilities maintained at the
airport by air carriers or commercial opera-
tors for holders of first-class transportation
tickets or frequent users of the carrier's or
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operator's services may not be restricted on

the basis of race, color, or national origin.
(vii) Passengers and crewmembers seeking

ground transportation from the airport may

‘not be assigned to different vehicles, or de-

layed or embarrassed in assignment to vehi-
cles, by the airport sponsor or his lessees,
concessionaires, or contractors, because of
race, color, or national origin.

(viii) Where there are two or more sites
having equal potential to serve the aero-
nautical needs of the area, the airport spon-
sor shall select the site least likely to ad-
versely affect existing communities. Such
site selection shall not be made on the hasis
of race, color, or national origin.

(ix) Employment at obligated airports, in-
cluding employment by tenants and conces-
sionaires shall be availlable to all regardless
of race, creed, color, sex, or national origin.
The sponsor shall coordinate his airport plan
with his local transit authority and the
Urban Mass Transportation Administration
to assure public transportation, convenient
to the disadvantaged areas of nearby com-
munities to enhance employment opportuni-
ties for the disadvantaged and minority pop-
ulation.

(x) The sponsor shall assure that the mi-
nority business community in his area is ad-
vised of the opportunities offered by airport
concessions, and that bids are solicited from
such qualified minority firms, and awards
made without regard to race, color, or na-
tional origin.

(2) Federal Highway Administration. (1) The
State, acting through its highway depart-
ment, may not discriminate in its selection
and retention of contractors, including with-
out limitation, those whaose services are re-
tained for, or incidental to, construction,
planning, research, highway safety, engi-
neering, property management, and fee con-
tracts and other commitments with person
for services and expenses incidental to the
acquisition of right-of-way.

(iiy The State may not discriminate
against eligible persons in making relocation
payments and in providing relocation advi-
sory assistance where relocation is neces-
sitated by highway right-of-way acquisi-
tions.

(iii) Federal-aid contractors may not dis-
criminate {n their selection and retention of
first-tier subcontractors, and first-tier sub-
contractors may not discriminate in their
selection and retention of second-tier sub-
contractors, who participate in Federal-aid
highway construction, acguisition of right-
of-way and related projects, including those
who supply materials and lease equipment.

(ivy The State may not discriminate
against the traveling public and business
users of the federally assisted highway in
their access to and use of the facilities and
services provided for public accommodations
(such as eating, sleeping, rest, recreation,
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and vehicle servicing) constructed on, over
or under the right-of-way of such highways.

(v) Neither the State, any other persons
subject to this part, nor its contractors and
subcontractors may discriminate in their
employment practices in connection with
highway construction projects or other
projects assisted by the Federal Highway Ad-
ministration.

(viy The State shall not locate or design a
highway in such a manner as to require, on
the basis of race, color, or national origin,
the relocation of any persons. .

(vii) The State shall not locate, design, or
construct a highway in such a manner as to
deny reasonable access to, and use thereof,
to any persons on the basis of race, color, or
national origin.

(3) Urban Mass Transportation Adminisira-
tion. (1) Any person who is, or seeks to be, a
patron of any public vehicle which is oper-
ated as a part of, or in conjunction with, a
project shall be given the same access, seat-
ing, and other treatment with regard to the
use of such vehicle as other persons without
regard to their race, color, or national ori-
gin.

(1i) No person who is, or seeks to be, an em-

ployee of the project sponsor or lessees, con-
cessionaires, contractors, licensees, or. any
organization furnishing public transpor-
tation service as a part of, or in conjunction
with, the project shall be treated less favor-
ably than any other employee or applicant
with regard to hiring, dismissal, advance-
ment, wages, or any other conditions and
benefits of employment, on the basis of race,
color, or national origin.

(iiiy No person or group of persons shall be
discriminated against with regard to the
routing, scheduling, or quality of service of
transportation service furnished as a part of
the project on the basis of race, color, or na-
tional corigin. Frequency of service, age and
quality of vehicles assigned to routes, qual-
ity of stations serving different routes, and
location of routes may not be determined on
the basis of race, color, or national origin.

(iv) The location of projects requiring land
acquisition and the displacement of persons
from their residences and businesses may not
be determined on the basis of race, color, or
national origin.

(b) Obligations of the airport operator— (1)
Tenants, contractors, and concessionaires. BEach
airport operator shall require each tenant,
contractor, and concessionaire who provides
any activity, service, or facility at the air-
port under lease, contract with, or franchise
from the airport, to covenant in a form spec-
ified by the Administrator, Federal Aviation
Administration, that he will comply with
the nondiscrimination requirements of this
part.

(2} Notification of beneficiaries. The airport
operator shall: (i) Make a copy of this part
available at his office for inspection during
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normal working hours by any person asking
for it, and (ii) conspicuously display a sign,
or signs, furnished by the FAA, in the main
public area or areas of the airport, stating
that discrimination based on race, color, or
national origin is prohibited on the airport.

(3) Reports. Bach airport owner subject to
this part shall, within 15 days after he re-
ceives it, forward to the Area Manager of the
FAA Area in which the airport is located a
copy of each written complaint charging dis-
crimination because of race, color, or na-
tional origin by any person subject to this
part, together with a statement describing
all actions taken to resolve the matter, and
the results thereof. Bach airport operator
shall submit to the area manager of the FAA
area in which the airport is located a report
for the preceding year on the date and in a
form prescribed by the Federal Aviation Ad-
ministrator.

[35 FR 10080, 'itjne 18, 1970, as amended by
Amadt. 21-1, 38 FR 5875, Mar. 5, 1973; Amdt. 21-
3, 40 FR 14318, Mar. 31, 1975]
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SUBCHAPTER C—CIVIL RIGHTS

PART 200—TITLE VI PROGRAM AND
RELATED STATUTES—IMPLEMEN-
TATA?SN AND REVIEW PROCE-
(V)

Sec.

200.1
200.3
200.5

Purpose.

Application of this part.

Definitions.

200.7 FHWA Title VI policy.

200.9 State highway agency responsibilities.

200.11 Procedures for processing Title VI re-
views.

200.13 Certification acceptance.

AUTHORITY: Title VI of the Civil Rights Act
of 1964, 42 U.S.C. 20004 to 2000d—4; Title VIII
of the Civil Rights Act of 1968, 42 U.S.C. 3601—
3619; 42 U.S.C. 4601 to 4655; 23 U.S.C. 109(h); 23
U.S.C. 324.

SOURCE: 41 FR 53982, Dec. 10, 1976, unless
otherwise noted.

§200.1 Purpose.

To provide guidelines for: (a) Imple-
menting the Federal Highway Adminis-
tration (FHWA) Title VI compliance
program under Title VI of the Civil
Rights Act of 1964 and related civil
rights laws and regulations, and (b)
Conducting Title VI program compli-
ance reviews relative to the Federal-
aid highway program.

§200.3 Application of this part.

The provisions of this part are appli-
cable to all elements of FHWA and pro-
vide requirements and guidelines for
State highway agencies to implement
the Title VI Program requirements.
The related civil rights laws and regu-
lations are listed under §200.5(p) of this
part. Title VI requirements for 23
U.S.C. 402 will be covered under a joint
FHWA/NHTSA agreement.

§200.5 Definitions.

The following definitions shall apply
for the purpose of this part:

(a) Affirmative action. A good faith ef-
fort to eliminate past and present dis-
crimination in all federally assisted
programs, and to ensure future non-
diseriminatory practices.

(b) Beneficiary. Any person or group
of persons (other than States) entitled
to receive benefits, directly or indi-
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rectly, from any federally assisted pro-
gram, i.e., relocatees, impacted citi-
zens, communities, etc.

(¢) Citizen participation. An open proc-
ess in which the rights of the commu-
nity to be informed, to provide com-
ments to the Government and to re-
ceive a response from the Government
are met through a full opportunity to
be involved and to express needs and
goals.

(&) Compliance. That satisfactory con-
dition existing when a recipient has ef-
fectively implemented all of the Title
VI requirements or can demonstrate
that every good faith effort toward
achieving this end has been made.

(e) Deficiency status. The interim pe-
riod during which the recipient State
has been notified of deficiencies, has
not voluntarily complied with Title VI
Program guidelines, but has not been
declared in noncompliance by the Sec-
retary of Transportation.

() Discrimination. That act (or action)
whether intentional or unintentional,
through which a person in the United
States, solely because of race, color, re-
ligion, sex, or national origin, has been
otherwise subjected to unequal treat-
ment under any program or activity re-
ceiving financial assistance from the
Federal Highway Administration under
title 23 U.S.C.

(&) Facility. Includes all, or any part
of, structures, equipment or other real
or personal property, or interests
therein, and the provision of facilities in-
cludes the construction, expansion,
renovation, remodeling, alternation or
acquisition of facilities.

(h) Federal assistance. Includes:

(1) Grants and loans of Federal funds,

(2) The grant or donation of Federal
property and interests in property,

(3) The detail of Federal personnel,

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and
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(5 Any Federal agreement, arrange-
ment, or other contract which has, as
one of its purposes, the provision of as-
sistance.

(1) Noncompliance. A recipient has
failed to meet prescribed requirements
and has shown an apparent lack of
good faith effort in implementing all of
the Title VI requirements.

(j) Persons. Where designation of per-
sons by race, color, or national origin
is required, the following designations
ordinarily may be used: ‘‘White not of
Hispanic origin”, “Black not of His-
panic origin”, ‘‘Hispanic”, ‘‘Asian or
Pacific Islander”, “American Indian or
Alaskan Native.”” Additional subcat-
egories based on national origin or pri-
mary language spoken may be used,
where appropriate, on either a national
or a regional basis.

(k) Program. Includes any highway,
project, or activity for the provision of
services, financial aid, or other bene-
fits to individuals. This includes edu-
cation or training, work opportunities,
health, weifare, rehabilitation, hous-
ing, or other services, whether provided
directly by the recipient of Federal fi-
nancial assistance or provided by oth-
ers through contracts or other arrange-
ments with the recipient.

(1) State highway agency. That depart-
ment, commission, board, or official of
any State charged by its laws with the
responsibility for highway construc-
tion. The term State would be consid-
ered equivalent to State highway agency
if the context so implies.

(m) Program area officials. The offi-
cials in FHWA who are responsible for
carrying out technical program respon-
sibilities.

(n) Recipient. Any State, territory,
possession, the District of Columbia,
Puerto Rico, or any political subdivi-
sion, or instrumentality thereof, or
any public or private agency, institu-
tion, or organization, or other entity,
or any individual, in any State, terri-
tory, possession, the District of Colum-
bia, or Puerto Rico, to whom Federal
assistance is extended, either directly
or through another recipient, for any
program. Recipient includes any suc-
cessor, assignee, or transferee thereof.
The term recipient does not include any
ultimate beneficiary under any such
program.
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(o) Secretary. The Secretary of Trans-
portation as set forth in 49 CFR

- 21.17(g)(3) or the Federal Highway Ad-

ministrator to whom the Secretary has
delegated his authority in specific
cases.

(p) Title VI Program. The system of re-
quirements developed to implement
Title VI of the Civil Rights Act of 1964.
References in this part to Title VI re-
quirements and regulations shall not
be limited to only Title VI of the Civil
Rights Act of 1964. Where appropriate,
this term also refers to the civil rights
provisions of other Federal statutes to
the extent that they prohibit discrimi-
nation on the grounds of race, color,
sex, or national origin in programs re-
ceiving Federal financial assistance of
the type subject to Title VI itself.
These Federal statutes are:

(1) Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000d-d4 (49 CFR part 21;
the standard DOT Title VI assurances
signed by each State pursuant to DOT
Order 1050.2; Executive Order 11764; 28
CFR 50.3);

(2) Uniform Relocation Assistance
and Real Property Acquisition Policies
Act of 1970 (42 U.S.C. 4601-4655) (49 CFR
part 25; Pub. L. 91-646);

(3) Title VIII of the Civil Rights Act
of 1968, amended 1974 (42 U.S.C. 3601-
3619);

(4) 23 U.8.C. 109¢h);

(5) 23 U.S.C. 324,

(6) Subsequent Federal-Aid Highway
Acts and related statutes.

§200.7 FHWA Title VI policy.

It is the policy of the FHWA to en-
sure compliance with Title VI of the
Civil Rights Act of 1964; 49 CFR part 21;
and related statutes and regulations.

§200.9 State highway agency respon-
sibilities.

(a) State assurances in accordance
with Title VI of the Civil Rights Act of
1964.

(1) Title 49, CFR part 21 (Department
of Transportation Regulations for the
implementation of Title VI of the Civil
Rights Act of 1964) requires assurances
from States that no person in the Unit-
ed States shall, on the grounds of race,
color, or national origin, be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
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to discrimination under any program
or activity for which the recipient re-
ceives Federal assistance from the De-
partment of Transportation, including
the Federal Highway Administration.

(2) Section 162a of the Federal-Aid
Highway Act of 1973 (section 324, title
23 U.S8.C.) requires that there be no dis-
crimination on the ground of sex. The
FHWA considers all assurances here-
tofore received to have been amended
to include a prohibition against dis-
crimination on the ground of sex.
These assurances were signed by the 50
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam, and
American Samoa. The State highway
agency shall submit a certification to
the FHWA indicating that the require-
ments of section 162a of the Federal-
Aid Highway Act of 1973 have heen
added to its assurances.

(3) The State highway agency shall
take affirmative action to correct any
deficiencies found by the FEWA within
a reasonable time period, not to exceed
90 days, in order to implement Title VI
compliance in accordance with State-
signed assurances and required guide-
lines. The head of the State highway
agency shall be held responsible for im-
plementing Title VI requirements.

(4) The State program area officials
and Title VI Specialist shall conduct
annual reviews of all pertinent pro-
gram areas to determine the effective-
ness of program area activities at all
levels.

(b) State actions. (1) Establish a civil
rights unit and designate a coordinator
who has a responsible position in the
organization and easy access to the
head of the State highway agency. This
unit shall contain a Title VI Equal Em-
ployment Opportunity Coordinator or a
Title VI Specialist, who shall be re-
sponsible for initiating and monitoring
Title VI activities and preparing re-
quired reports.

(2) Adequately staff the civil rights
unit to effectively implement the State
civil rights requirements.

(3) Develop procedures for prompt
processing and disposition of Title VI
and Title VIII complaints received di-
rectly by the State and not by FHWA.
Complaints shall be investigated by
State civil rights personnel trained in
compliance investigations. Identify
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each complainant by race, color, sex,
or national origin; the recipient; the
nature of the complaint; the dates the
complaint was filed and the investiga-
tion completed; the disposition; the
date of the disposition; and other perti-
nent information. Each recipient
(State) processing Title VI complaints
shall be required to maintain a similar
log. A copy of the complaint, together
with a copy of the State's report of in-
vestigation, shall be forwarded to the
FHWA division office within 60 days of
the date the complaint was received by
the State.

(4) Develop procedures for the collec-
tion of statistical data (race, color, re-
ligion, sex, and national origin) of par-
ticipants in, and beneficiaries of State
highway programs, i.e., relocatees, im-
pacted citizens and affected commu-
nities.

(8) Develop a program to conduct
Title VI reviews of program areas.

(6) Conduct annual reviews of special
emphasis program areas to determine
the effectiveness or program area ac-
tivities at all levels.

(T) Conduct Title VI reviews of cities,
counties, consultant contractors, sup-
pliers, universities, colleges, planning
agencies, and other recipients of Fed-
eral-aid highway funds.

(8) Review State program directives
in coordination with State program of-
ficials and, where applicable, include
Title VI and related requirements.

(9) The State highway agency Title
VI designee shall be responsible for
conducting training programs on Title
VI and related statutes for State pro-
gram and civil rights officials.

(10) Prepare a yearly report of Title
VI accomplishments for the past year
and goals for the next year.

(11) Beginning October 1, 1976, each
State highway agency shall annually
submit an updated Title VI implement-
ing plan to the Regional Federal High-
way Administrator for approval or dis-
approval.

(12) Develop Title VI information for
dissemination to the general public
and, where appropriate, in languages
other than English.

(13) Establishing procedures for
pregrant and postgrant approval re-
views of State programs and applicants
for compliance with Title VI require-
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ments; l.e., highway location, design
and relocation, and persons seeking
contracts with the State.

(14) Establish procedures to identify
and eliminate discrimination when
found to exist.

(15) Establishing procedures for
promptly resolving deficiency status
and reducing to writing the remedial
action agreed to be necessary, all with-
in a period not to exceed 90 days.

§200.11 Procedures
Title VI reviews.

(a) If the regional Title VI review re-
port contains deficiencies and rec-
ommended actions, the report shall be
forwarded by the Regional Federal
Highway Administrator to the Division
Administrator, who will forward it
with a cover letter to the State high-
way agency for corrective action.

(b) The division office, in coordina-
tion with the Regional Civil Rights Of-
ficer, shall schedule a meeting with the
recipient, to be held not later than 30
days from receipt of the deficiency re-
port.

(¢c) Recipients placed in a deficiency
status shall be given a reasonable time,
not to exceed 90 days after receipt of
the deficiency letter, to voluntarily
correct deficiencies.

(d) The Division Administrator shall
seek the cooperation of the recipient in
correcting deficiencies found during
the review. The FHWA officials shall
also provide the technical assistance
and guidance needed to aid the recipi-
ent to comply voluntarily.

(e) When a recipient fails or refuses
to voluntarily comply with require-
ments within the time frame allotted,
the Division Administrator shall sub-
mit to the Regional Administrator two
copies of the case file and a rec-
ommendation that the State be found
in noncompliance.

(f) The Office of Civil Rights shall re-
view the case file for a determination
of concurrence or noncurrence with a
recommendation to the Federal High-
way Administrator. Should the Federal
Highway Administrator concur with
the recommendation, the file is re-
ferred to the Department of Transpor-
tation, Office of the Secretary, for ap-
propriate action in accordance with 49
CFR.

for processing
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§200.13 Certification acceptance.

Title VI and related statutes require-
ments apply to all State highway agen-
cies. States and FHWA divisions oper-
ating under certification acceptance
shall monitor the Title VI aspects of
the program by conducting annual re-
views and submitting required reports
in accordance with guidelines set forth
in this document.

PART 230—EXTERNAL PROGRAMS

Subpari A—Equal Employment Opportunity
on Federal and Federal-Aid Construc-
tion Contracts (Including Supportive
Services)

Sec.

230.101
230.103
230.105
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TITLE VI--PROGRAM--MINIMUM REQUIREMENTS

Regulations in 23 CFR 200 require that State highway agencies do at least the following:

Subject Action Required Citation
A. Assurances L. Submit nondiscrimination assurances. 23 CFR 200.9(a)(1)
2, Certify that discrimination based on sex 23 CFR 200.9(a)(2)

will be proscribed in assurances.

B. Civil Rights Unit 1. Establish an adequately staffed Civil Rights unit 23 CFR 200.9(b)(1)
with a Title VI coordinator. and (2)
General
C. Title VI Coordinator's 1 Have access to head of agency. 23 CFR 200.9(b)(1)
Responsibilities 2. Monitor Title VI activities and prepare required reports. 23 CFR 200.9(b)(1)
3. Provide training. 23 CFR 200.9(b}(9)
4 Submit Implementing Plan to Regional FHWA 23 CFR 200.9(b)(11)
Administrator.
5. Develop Title VI information for dissemination 23 CFR 200.9a(b)(12)
(where necessary; in other language).
6. Prepare an annual accomplishment report. 23 CFR 200.9(b)(10)

Establish Procedures

1. To promptly investigate complaints. 23 CFR 200.9(a)(3)
2. To identify and eliminate discrimination. 23 CFR 200.9(b)(14)
3. To review programs and grant applications. 23 CFR 200.9(b)(13)
4. To resolve deficiencies within 90 days. - 23 CFR 200.9(2)(3)

and (b)(15)
5. To collect and analyze statistical data. - 23 CFR 200.9(b)(4)

Conduct Reviews

1. Of programs--with program personnel. 23 CFR 200.9(a)y(4)
2. Of grant applications. 23 CFR 200.9(b)(13)
3. Of special emphasis areas. 23 CFR 200.9(b)(6)
4. Of subrecipients, cities, counties, contractors, 23 CFR 200.9(b)(7)
consultants, suppliers, universities, colleges, planning
agencies and other recipients of Federal-aid highway funds.
5. Of state program directives. B 23 CFR 200.9(b)(8)

Li\data\officesthertitlevi. gen\minreqts.wpd: 6/22/98



Department of Transportation ORDER

Office of the Secretary DOT 1000.12

Washington, D.C.

1/18/77

SUBJECT: IMPLEMENTATION OF THE DEPARTMENT OF TRANSPORTATION

TITLE VI PROGRAM

1. PURPOSE.

8. The purpose of this Order is to implement Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 20004 et seq.); the regulations of this Department (49
C.F.R. Part 21); and the regulations of the Department of Justice (28 C.F.R.
Part 42, Subpart F) issued pursuant to Executive Order 11764. This Order
establishes the uniform minimum responsibilities of each operating element .
of this Department in implementing and enforeing the Title VI program,
to the end that no person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance from this Department.

b. Nothing in this Order is intended to, nor shall it diminish or abrogate the
requirements of section 905 of the Railroad Revitalization and Regulatory
Reform Act of 1976 or section 30 of the Airport and Airway Development
Act of 1970 as amended or the regulations, orders or directives established
pursuant thereto, to the extent that such requirements are more stringent
or contain higher standards.

2. REFERENCES.

a. Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d-1 et seq.;

b. Regulations of the Department of Transportation, 49 C.F.R. Part 21;

e. Executive Order 11764, dated January 21, 1974, 42 U.S.C. 20004-1 (note)
(Supp. 1976); and

d. Regulations of the Department of Justice, 28 C.F.R. Part 42, Subpart F.

~ 3. SCOPE. This Order applies to the Departmente-ﬂ Office of Civil Rights and all
operating elements of the Department.

4. BACKGROUND. Executive Order 11764 delegated to the Attorney General
authority to coordinate and assist agency enforcement of Title VI, to pre~
scribe standards and procedures regarding such enforcement, and to issue
necessary regulations and orders. On December 1, 1976, at 41 FR 52669, the

oIsTRiguTION: All Secretarial Offices 0Ft:  Office of

All Operating Elements . Civil Rights
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Department of Justice published regulations, effective January 3, 1977, which
govern the respective obligations of Federal agencies regarding enforcement
of Title VI. This Order sets forth Departmental instructions establishing
explicit procedures for implementing and enforcing the Title VI program

and the regulations of the Department of Justice.

A\
s L /' 7
Wznla‘m T. Coleman., Jr.

Secretary of Transportation

/\
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CHAPTER I
GENERAL

1. PURPOSE. The purpose of the Title VI program of each operating element
1s to ensure (1) that each applicant for or recipient of Federal financial assis-
tance is, and will continue to be, in compliance with Title VI, and (2) that
the program or activity for which Federal financial assistance is sought is
consistent with the operating element's Title VI program. In this latter regard,
the objective is to ensure among other things that: (1) the benefits and services
of the program or activity are made available to, and are fairly and adequately
distributed among, beneficiaries without regard to race, color, or national
origin; (2) the location of existing or proposed facilities and the provision
of services involved in the program or activity will not deny access to any
person on the basis of prohibited diserimination; and (3) persons in the affected
community are not differentially or adversely impacted on the basis of race,
color, or national origin,

2. DEFINITIONS.

a. "Affected Community™ means that person or persons served or likely
to be directly or indirectly affected by a program or activity receiving
Federal financial assistance from the Department.

b. T"Affirmative Action" means a positive program to eliminate diserimina-
tion and ensure nondiseriminatory practices in the future.

e. "Compliance"” means that condition existing when a recipient has imple-
mented all of the Title VI requirements effectively and there is not any
evidence of diserimination.

d. "Department" and "DOT" mean the Department of Transportation.

e. "Director"” means the Director of the Office of Civil Rights of the
Department.

f. "Discerimination™ means that act or failure to act, intentional or uninten-
tional, the effect of which is that a person, because of race, color, or
national origin, has been excluded from participation in, denied the
benefits of, or has been otherwise subjected to unequal treatment under
any program or activity receiving Federal financial assistance from the
Department. '

g. '"Minority Contractor™ means a business, at least 50 percent of which
is owned by or controlled by minority group members. For the purpose
of this definition, "minority group members" include but are not limited
to Blacks, Hispanies, American Indians, Eskimos, Alaskan Aleuts, and
American Orientals.
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"Noncompliance" means a failure to meet the requirements of Title VI
and the regulations and orders of the Department issued thereunder or
failure to implement an approved Title VI affirmative action program.

"Office"” means the Department Office of Civil Rights.

"Respondent" means an applicant, recipient, subgrantee, or contractor

alleged to be in noncompliance or probable noncompliance with the
Title VI program.

"Title VI" means Title VI of the Civil Rights Act of 1964.

"Title VI Program"” means the system of requirements, procedures, actions
and sanctions through which the Department of Transportation enforces
Title VI and the regulations effectuating it and ensures that discrimination
does not ocecur in connection with programs and activities which receive
Federal financial assistance from this Department.

Other terms used herein shall have the meaning as defined in 49 C.F.R. 21.23.

RESPONSIBILITIES.

a.

Departmental Director of Civil Rights. The Director acts as the responsible

Departmental official in matters relating to Title VI and assists the Secretary
in carrying out the Title VI responsibilities of the Department. Specifically,
the Director has the responsibility to:

(1) Recommend, develop, disseminate, monitor, and vigorously pursue
Departmental policies on the implementation of Title VI and assist
the operating elements in the establishment of Title VI programs.

(2) Prepare uniform Departmental Title VI regulations and issue guide-
lines and program directives.

(3) Advise the Secretary concerning significant developments in the
implementation of the Department's Title VI program.

(4) Review, evaluate, and vigorously monitor operating elements'
activities and programs relating to Title VI and effectuate changes
to assure consistency and program effectiveness.

. (5} Monitor compliance with DOT Order 1650.2, Standard DOT Title VI

Assurances, including the review of any expansion or addenda to
the Assurances by the operating elements.
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(6) Provide leadership, guidance, and technical assistance to the operating
elements in the carrying out of their Title VI responsibilities.

(7)  Ensure that all complaints of discrimination alleging noncompliance
with Title VI, this Order and the regulations of the Department
implementing Title VI are processed, investigated and resolved
in & fair and timely manner in accordance with Title VI and the
regulations and orders of the Department.

(8)  Take appropriate, fair and timely action with regard to all findings
of noncompliance under Title V1, by initiating or participating inter
alia in attempts at informal resolution, hearings, and reports to
the Secretary for submission to Congress ordering the suspension
or termination of Federal financial assistance.

(8) Provide primary coordination and liaison with other agencies,
offices, and public and private organizations outside the Department
and with the Department of Justice, in conjunction with the Office
of General Counsel, to achieve program objectives.

(10)  Disseminate information to and provide continuous and meaningful
consultation with the public concerning the Department's Title V1
program, including, in appropriate situations, the provision of
material in languages other than English.

b. Operating Elements. Each operating element, with respect to the Federal
financial assistance programs it administers, has the responsibility to
ensure that the objectives of Title VI, the regulations of the Department
at 49 C.F.R. Part 2], and the regulations of the Department of Justice
at 28 C.F.R. Part 42, Subpart F, are achieved. The head of each operating
element shall:

(1)  Cause each application for Federal financial assistance:

(a). To be reviewed by its office of civil rights for a written
determination as to whether the applicant is in compliance
with Title VI, and whether the program, project, or activity
which is funded in whole or in part by such Federal financial
assistance is consistent with the operating element's Title VI
program.,

(b) To include the Standard DOT Title VI Assurances required
by DOT Order 1050.2. : .
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Within 90 days from the date of this Order, develop and submit
to the Director for review and approval:

(a) A Title VI program, in accordance with paragraph 4 of this
chapter and the regulations of the Department of Justice
at 28 C.F.R. 42, Subpart F, relating to each Federal financial
assistance program it administers; and

(b) A draft of proposed procedures and requirements that will
cause the applicants and recipients to take all actions necessary
to implement the Title VI program;

Within 30 days after approval by the Director, cause to be published
in the Federal Register, procedures and requirements that will
implement the operating element's Title VI program;

Assign sufficient personnel to implement fully and to ensure compliance
with its Title VI program;

Cause to be included in each agreement pursuant to which Federal
financial assistance is to be provided, a requirement that the recipient
notify the operating element immediately in writing of:

(a) Any lawsuit or complaints filed against the recipient alleging
diserimination on the basis of race, color, or national origin;
and

(b) Any application it files with other Federal agencies for Federal
financial assistance, including a brief description of the applica-
tion; and

Cause each environmental impact review made pursuant to DOT
Order 5610.1B in connection with Federal financial assistance programs
to be reviewed by its office of civil rights prior to approval in order

to ascertain whether the environmental determinations are consistent
with its Title VI program determinations.

4. REQUIREMENTS.

a.

Pr

am Examination. Each operating element shall, in developing its

e VI program, examine in detail the nature and structure of programs

and activities for which it provides Federal financial assistance, require
information of applicants and recipients to determine compliance, and
establish requirements so as to ensure that the purpose of its Title VI
program is achieved.
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b. Title VI Program Development. In developing its Title VI program, each
operating element shall, in addition to the requirements of 28 C.F.R.
Part 42, Subpart F, be guided by the following considerations:

(1} Covered Emplovment. Under Title VI, the employment practices
of an applicant or recipient can be considered where (1) a primary
purpose of the program or activity is to provide employment [see
49 C.F.R. Part 21.5(e)(1)(2)]; or (2) discriminatory employment
practices could cause diserimination with respect to beneficiaries.
(See Chapter III for further guidance on covered employment.)

(2) Participation in Decision Making.

(a} Where the program or activity for which Federal financial
assistance is sought involves nonelected boards, advisory
councils, or committees which are an integral part of planning
or implementing the program or activity, the Title VI program
shall require appropriate action to insure that such boards,
councils or committees reasonably reflect the racial/ethnic
composition of the community affected by the program or
activity.

(b) Where the program or activity requires public hearings, the
Title V1 program shall require appropriate action to ensure
that notice of such hearings reaches all segments of the
affected community. Notices shall be published in and
announced over general and minority newspaper and broadcast
media respectively. Such publications and broadcasts shall
state that diserimination in the program is prohibited by
Federal law. The Title VI program shall also require that
direct contact shall be made with racial/ethnic community
organizations and/or leaders in communities affected or
served by the program or activity. The participation of such
persons and organizations in the decision-making process
shall be solicited.

(¢) Where a significant number or proportion of the affected
community needs information in a language other than English
in order to be effectively informed of or to participate in
the public hearings, the recipient shall publish and announce
notices of public hearings in the other languages and shall
take any other reasonable steps, including the furnishing
of an interpreter, considering the scope of the program and
the size and concentration of the non-English spesking population.
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(3) Minority Contractor Participation. Requirements shall be established
~ to ensure that business organizations are not excluded from participe-
“tion in the program or activity on the grounds of race, color, or

national origin. The Title VI program shall require every application
for Federal financial assistance in which there will be contracts
awarded to include an affirmative action program for minority
contractor participation. (See Chapter II for further guidance

on minority contractor participation.)

(4) Pre-award Reviews. As part of its Title VI program, each operating
element shall cause each application for Federal financial assistance
to be reviewed by its office of civil rights which shall make a written
determination as to whether the applicant is in probable ecompliance
or compliance with Title VI, and whether the program, project,
or activity which is funded in whole or in part by such Federal
financial assistance is consistent with the operating element's Title VI
program. An application for Federal financial assistance shall
not be approved unless the office of civil rights of the operating
element has found in its written determination that the applicant
is in probable compliance or compliance and that the project, program,
or activity is consistent with the Title VI program. (See Chapter IV.)

(5) Post-Award Reviews. As part of its Title VI program, each operating
element shall establish and maintain an effective program of post-
award compliance reviews with respect to programs and activities
which have been furnished Federal financial assistance. Such reviews
are to include periodic submission of compliance reports by recipients
and on-site reviews. (See Chapter IV.)

COMPLIANCE WITH TITLE VI. Each operating element shall refer all complaints
alieging diserimination which is prohibited by Title VI, and all matters which,
based on a compliance review, report or other information, indicate a possible
failure to comply with Title VI, to the Director for investigation and handling

in accordance with the regulations of this Department at 49 C.F.R. Part 21.

Each operating element shall cooperate with the Director in handling all

such compliance matters.
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CHAPTER I

MINORITY CONTRACTOR PARTICIPATION

GENERAL. Each operating element shall develop and maintain procedures
to: ‘

Ensure that an applicant or recipient does not diseriminate against any
business organization in the award of any contract because of the race,
color, or national origin of its managers, employees, or owners; and

Require applicants and recipients to take affirmative action to ensure
that minority businesses are afforded a fair and representative oppor-
tunity to do business.

APPLICATION REVIEW.

a.

Reporting. Each operating element shall require every applicant for
Federal élinancial assistance in which there will be contracts awarded

to include information sufficient to make a determination as to minority
contractor participation. As a minimum, each operating element shall
require the following information in the TITLE VI ASSESSMENT required
by Chapter IV, paragraph 2a, of this Order:

() An analysis of awards of contracts to minority contractors during
the previous year describing the nature of goods and services pur-
chased and the doliar amount involved.

(2) A comparison of the percentage of awards of contracts to minority
contractors (by number of contracts and by total dollar amount
involved) to the total procurement activity of applicant or recipient
for the previous year.

(3) Details of proposed econtracts in excess of *$ to be awarded
that would describe the services or products which will be sought,
including estimated quantities; give the location where the services
are to be provided; the manner in which proposals will be solicited
and contracts will be awarded; and the description of bidding procedures.

The amount to be established by the head of each operating element for the
Federal financial assistance program he/she administers with the concurrence
of the Director. .
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Procedures to ensure that known minority contractors will have

an equitable opportunity to compete for contracts and subecontracts
shall include the:

(a) Ways in which the applicant plans to arrange solicitations,
time for presentation of bids, quantities, specifications and
delivery schedules so as to facilitate the participation of
minority contractors; '

(b) Means by which the applicant could assist minority contractors
in overcoming barriers to program participation in such areas
as bonding, insurance and technical assistance;

(e) Kinds of information the applicant will use to make minority
contractors aware of contracting opportunities in its program;
where appropriate, information should be in languages other
than English;

(d) Projected percentage goals or dollar values to be awarded
to minority contractors; and

(e) Designation of a liaison officer who will administer the applicant's
minority contract program.

Procedures by whieh the applicant or recipient will seek affirmative
action from its subgrantees and contractors to ensure minority
contractor participation that include:

(a) In advertised and negotiated specifications for Federally-
assisted contracts, requirements that {l) each bidder submit
a minority contractor plan stating whether or not the bidder
intends to subcontract a portion of the work and, if so, the
type of affirmative action taken to seek out and consider
minority contractors as potential subcontractors; and (2}
each bidder intending to subcontract make contact with
potential minority contractors to solicit affirmatively from
minority contractors their interest, eapability and prices,
and document the results of such contacts.

(b) In Federally-assisted contract requirements, assurances that
prime contractors requesting permission to subeontract part
of the contract work take the action required in subparagraphs
(4)(a) and (4)e) of this chapter.
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(e) In every subgrant, & requirement assuring that the subgrantee
will take the action required in subparagraphs (4(a) through
(4)(e) of this chapter and subparagraphs (a) and (b) of this
paragraph.

b. Ana.I%is. Based upon the information submitted by the applicant, and
any additional information that the operating element may require, the
operating element shall determine whether the applicant may be considered
to be in compliance with regard to minority contractor participation,
or whether, by means of a pre-award agreement, the applicant has been
brought in compliance with Title VI. (See Chapter V1.)



DOT 1000.12

2.

1/18/77

Page MI-1

CHAPTER II

COVERED EMPLOYMENT

DEFINITION. Employment discrimination includes: (1) consideration of &
person's race, color, or national origin in weighing a person's qualifications
for hire, discharge, promotion, demotion, transfer, layoff, rates of pay or
other forms of compensation or benefits, selection for training or apprentice-
ship; or (2) consideration of race, color, or national origin with respect to
recruitment or recruitment advertising techniques. Actions that are required

to be taken under an approved affirmative action plan do not constitute
diserimination in employment.

TYPES OF COVERED EMPLOYMENT.

a.

Primary Objective is to Provide Employment. An operating element

may take the actions specified in this Order against any applicant or
recipient of Federal financial assistance that practices diserimination
in employment, "where a primary objective of the Federal financial
assistance is to provide employment." [See, 49 C.F.R. 21.5(cX1), (2).]

@

(2)

Those programs for which the Department has determined that

a primary objective is to provide employment are listed in Appendix B
to 49 C.F.R. Part 21. In addition, with respect to any program
providing financial assistance for construction, including alteration
and repair, or for the purchase of transportation equipment, it

shall be assumed that a primary purpose of the program is to provide
employment, notwithstanding that the program is not listed in
Appendix B.

Except with respect to those programs listed in Appendix B, each
element should determine by examination of the legislative history
and the language of each statute authorizing Federal financial
assistance, whether a significant concern of Congress was the
provision of employment, as well as the provision of any other
services to the publie. Congress may have had several primary
objectives in enacting legislation which provides financial assis-
tance. If providing employment was a substantial concern of Congress
in enacting a statute, it shall be deemed to have been a "primary
objective," and the employment practices of the applicant or
recipient shall be treated under this chapter. Upon a determination
of whether the program's primary objectives include or do not
include employment, the opinion and information supporting it

shall be forwarded to the Director by the operating element involved.
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Primary Objective is Not to Provide Employment. Regardless of the
objectives of the Federal financial assistance program, diserimination

in employment practices by recipients of Federal financial assistance

is prohibited where diserimination in employment causes diserimination
to the beneficiaries. [See, 49 C.F.R. 21.5(cX3).] In this regard, it shall
be presumed, with respect to the employment practices of an applicant
or recipient, that employees who engage in direct contact with interested
beneficiaries, or who engage in the planning and implementation of a
program or activity involving Federal financizal assistance, have du'ect
impact upon beneficiaries.

3. COMPLIANCE RESPONSIBILITIES.

al

b.

Procedures. Each operating element shall develop and maintain pro-
cedures to:

(1) Analyze each of its programs and recipients to determine:

(a) Whether the recipient engages in discrimination in employ-
ment; and

(b} Whether the recipient's employment practices cause benefi-
ciaries to be denied equal opportunity and nondiscriminatory
treatment in connection with the recipient's Federally-assisted
activities.

(2) Considerations to be taken into account by these provisions include
but are not limited to:

(&) The nature and purpose of the program;
(b) The benefits of the program;

(¢) The intended beneficiaries (care should be taken to distinguish
incidental beneficiaries and intended beneficiaries); and

(d) The nature of the recipient's employment practices and the
ways in which those practices may affect the benefits pro-
vided by the program.

Pre-award Information Required.

(1) Each operating element shall require that each applicant for Federal
financial assistance submit the information necessary to permit
the operating element to make the determinations regarding the
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employment practices of the applicant necessary for a finding
respecting probable compliance. At a minimum, the TITLE VI
ASSESSMENT provided for in Chapter IV, paragraph 2a shall
contain:

(a) A statistical breakdown by race, color, and national origin
of that portion of the applicant's workforce that is or is
likely to be involved in any manner, either directly or indirectly,
in the preparation of the application for Federal financial
assistance, the handling or use of such funds, or the work
to be performed with the aid of such funds. The breakdown
shall be by job titles, grouped as necessary for work of com-
parable difficulty and responsibility.

(b) A listing of the number and types of employment openings
that are expected to be created in connection with the Federally~
assisted work, including those that will not be reimbursed
directly from Federal funds. )

(¢} A cumulative listing of employment actions, including hirings,
firings, promotions, layoffs, training courses, etc., for the
previous year in that portion of the applicant's workforce
for which the breakdown in (1) is provided.

(d) An analysis of the available workforce in the area in which
the applicant does or may reasonably recruit, expressed in
terms of the race, color, or national origin characteristics
of the workforce.

(e) A copy of any affirmative action plan pertaining to the applicant's
employment practices.

4. PRE-AWARD AGREEMENTS. Whenever an operating element finds cause
to believe that an applicant is in noncompliance or probable noncompliance
with the employment requirements of Title VI, it may attempt to resolve
the problem informally through the provisions set forth in Chapter VI of this
Order. Any such informal resolution of an employment noncompliance problem
will set forth in writing the terms and conditions relating to employment
to which the applicant will be bound as & condition to receiving Federal financial
assistance. Such terms and conditions may inelude the creation of and commit-
ment to carry out affirmative action steps, including goals and timetables,
that are designed to ensure that the purposes of Title VI are met during the
period that Federal financial assistance is to be extended. Any such agreement
shall be signed by all parties and shall be subject to approval by the Director.
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CHAPTER IV

COMPLIANCE REVIEWS

l. GENERAL. Each operating element is responsible for reviewing each applica-
tion for Federal financial assistance and for monitoring the performance
of each recipient of Federal financial assistance from the Department to
ensure that each applicant and recipient complies fully with Title VI. It is
the policy of the Department to award and to continue to provide Federal
financial assistance only to those applicants and recipients who comply fully
with all the Title VI requirements.

2. APPLICATION REVIEW.

a. Title VI Assessments. Each operating element shall require every applicant
for Federal {inancial assistance to include in its applicetion a section .
entitled "TITLE VI ASSESSMENT." This section shall contain information
sufficient to permit an initial determination by DOT of whether the
applicant will probably comply fully with the Title VI requirements.

This section shall also contain the applicant's analysis of the effects
of the proposed use of Federal financial assistance upon Title VI concerns.

(1) Information Required. Within 90 days of the effective date of
this Order, each operating element shall prepare application guide-
lines setting forth, in detail, the specific information to be required
from applicants with respect to each of the operating element's
Federal financial assistance programs. The Director shall review
and approve, disapprove or amend these guidelines. A copy of
these guidelines will be provided to each applicant requesting Federal
financial assistance under the program concerned. While these
guidelines should be tailored to the needs of each specific Federal
financial assistance program, they shall call for the following
information:

(a) - A statistical breakdown by race, color and national origin
of:

1 The population eligible or likely to be served or affected
by the project;

[S)

The projected users or beneficiaries of the project;

(L2

The owners of property to be taken, and persons or busi-
nesses to be relocated or adversely affected, as a result
of the project; and
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4 The present or proposed membership of any planning or
advisory body which is an integral part of the program
or project.

(b) The information econcerning employment required by Chapter II,
paragraph 3b of this Order.

() The information relating to minority contractor participation

required by Chapter II, paragraph 2a.
(d) The proposed location, and alternative locations, of any facilities
to be constructed or used in connection with the project,
together with data concerning the composition by race, color
and national origin of the populations of the areas surrounding
such facilities. '

(e) A concise description of:

1 Any lawsuits or complaints alleging discrimination on
the basis of race, color or national origin filed against
the applicant or any of its proposed subgrantees within
the five years next previous to the date of the application,
together with a statement of the status or outcome of
each such complaint or lawsuit;

2 Any pending application by the applicant or any of its
proposed subgrantees for Federal financial assistance
to any Federal agency; and

3 Any civil rights compliance review performed or being

performed on the applicant or any of its proposed sub-
grantees by any State, local cr Federal agency within

the five years next previous to the date of the application,
.together with a statement of the status or outcome of
such review,

(f) Any other information deemed necessary by the operating
element office of civil rights or the Director.

Analysis. Each operating element shall require every applicant

for ?%eral financial assistance, as a part of its "TITLE VI ASSESSMENT,"
to analyze its probable Title VI performance. The precise components

of this analysis shall be made part of the "application guidelines"”

to be prepared by the operating elements pursuant to this Order.

The analysis in any case shall include the following items:
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(b)

(c)

(d)

(e)

(£)
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The relative benefits, services, and adverse impacts of the
proposed project and its alternatives on persons and businesses
of majority and minority racial and national origin groups;

A statement of any problems, potential as well as actual,
that will or may occur with respect to any Title VI concern;

A statement of what action the applicant agrees to take
to correct any such problems;

A statement of the affirmative action that the applicant

will take to ensure full compliance with all Title VI requirements,
including, but not limited to, such matters as provisions for
communicating with persons whose primary language is not
English, nondiserimination in covered employment, outreach

at all stages of the planning and implementation of the project

to persons and communities affected thereby, equal access

to services and benefits of the project, and minority contractor
participation;

A description of how the applicant will enforce the Title VI
requirements of its subgrantees and contractors; and

Any additional analysis deemed necessary by the operating
element office of civil rights or the Director.

(3} Additional Information and Analysis. If the operating element

office of civil rights determines that the "TITLE VI ASSESSMENT"
is incomplete or that more information is needed to make a deter-
mination respecting probable compliance, the operating element
shall require the applicant to provide such information within 60
days of the request. Failure by the applicant to provide such infor-
mation in a timely fashion shall be a ground for a determination

of probable noncompliance.

Initial Determination Respecting Probable Compliance. Based upon

_____sru

the TITLE VI ASSESSMENT, and within 30 days of receiving the appli-
cation or additional information pursuant to paragraph 2a(3) of this
chapter, the operating element office of civil rights shall make a deter-
mination respecting probable compliance. This determination shall be
one of the following:

(1)  The applicant will probably comply in all respects with the Title VI
requirements;



~e IV-4 : DOT 1000.12
1/18/77

(2) It cannot be determined without an on-site compliance review
" whether the applicant will comply in all respects with the Title VI
requirements; or

(3) The applicant probably will not comply in &all respects with the
Title VI requirements.

¢. OQutcomes.

(1) In the event that a determination of probable compliance is made,
no further pre-award civil rights review shall be necessary.

(2) In the event that an on-site compliance review is required, the
applicant shall be found as a result of this review either to be in
compliance or noncompliance with all aspects of the Title VI
requirements. '

(3) In the event that a determination of probable noncompliance is
made, the applicant may, within 60 days of receiving notice of
the determination, ask for reconsideration, submitting therewith
any additionsal information or analysis it believes to be relevant.
The operating element office of civil rights shall consider and
decide any such request for reconsideration, within 30 days of
receiving it. In response to a request for reconsideration, the
operating element may make one of the findings in paragraph b(l)
or paragraph b(2). ‘

(4) In the event of a determination of probable compliance after an
application review or of compliance as the result of a pre-award
on-site compliance review, the operating element office of eivil
rights shall concur in any approval of the application. The operating
element office of eivil rights shall not concur in the approval of
the application where there is a finding of probable noncompliance
resulting from an application review or noncompliance resulting
from a pre-award on-site compliance review. An operating element
may not approve any application for Federal financial assistance
without the concurrence of its office of civil rights pursuant to
this subsection.

d. Review by the Director. Where a finding of probable noncompliance
.or noncompliance is made by the operating element, as the result of
a complaint investigation, application review, or on-site review, the
operating element shall notify the Director within five working days.
The Director shall decide within five working days whether the Office
or the operating element office of civil rights shall process the matter
thereafter.
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ON-SITE COMPLIANCE REVIEWS.

a‘

C.

Responsibility for Conducting On-Site Compliéhce Reviews. On-site

compliance reviews shail be conducted by the operating elements' office
of civil rights. The Director may order that the Office perform a review
rather than the operating element's office of ecivil rights.

Content.

0

(2)

On-site compliance reviews shall include, in detail, all aspects

of a recipient's performance relevant to Title VI compliance. The
review shall include personeal interviews with persons in the applicant's
or recipient's organization and in the community likely to have
relevant information or views. The reviewer shall also gather all
statistical and documentary materials needed to make a determina-
tion of compliance or noncompliance. The findings, conclusions

and recommendations, with supporting rationale, should be set
forth in a report.

Each operating element office of civil rights shall, within 120 days
of the effective date of this Order, develop a manual prescribing

in detail the procedures to be followed and the information to be
gathered as part of its on-site compliance reviews and a uniform
review format. The procedural and substantive requirements should
be tailored to fit the needs of the particular programs through
which each operating element provides Federal financial assistance.
The manual shall also set forth standards for evaluating the Title VI
performance of applicants and recipients examined by on-site com-
pliance reviews. The Director shall review and approve, disapprove,
or amend as necessary the operating elements’' manuals.

When Required. On-site compliance reviews shall be required under

the {ollowing circumstances:

oy

(2)

When it is determined, pursuant to paragraph 2b(2) of this chapter,
that a determination respecting probable compliance cannot be
made on the basis of the applicant's "TITLE VI ASSESSMENT."

When a project for which a determination of probable compliance
has been made on the basis of the applicant's TITLE VI ASSESSMENT,
within one year of the approval of Federal financial assistance

for the project, or at the estimated mid-point of a project expected
to be completed within less than two years.
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(3) When recipients have been found in partial noncompliance by a
pre-award on-site compliance review and, as the result of informal
resolution, have agreed to take corrective measures, within one
year of the approval of Federal financial assistance for the project,
or at the estimated mid-point of a project expected to be completed
within less than two years. The operating element office of civil
rights concerned has the discretion to limit such reviews to considera-
tion of the deficiencies identified by the previous review and the
corrective measures undertaken as a result of conciliation.

(4) When projects require or are expected to require at least three
years from approval of Federal financial assistance to completion,
and a total of at least *$ in Federal financial assistance has
been or will be expended, recurrent reviews shall be conducted
at two-year intervals. If, in the opinion of the operating element
office of civil rights, less than one year remains before total com-
pletion of the project, this requirement may be waived.

(5) At any time when the Director believes that such a review is war-
ranted with respect to any project. The staff of the Office shall
perform all special on-site compliance reviews.

(6) When less than *$ in Federal financial assistance is provided
by DOT with respect to any project, the operating eiement office
of civil rights may waive any requirement for a post-award on-
site compliance review.

Reports. The result of every compliance review shall be set forth in

& written report to be completed within 30 days of the completion of

the on-site visit. The report shall include a summary of the information
obtained, specific findings of fact, a determination of compliance or
noncompliance, and recommendations, if any. A copy of this report

and the CRIS Data Entry form shall be sent to the Director and to the
applicant or recipient within five (5) days of its approval by the operating
element's office of civil rights.

Reconsideration. Within 60 days of being notified of a finding of non-
compliance, the applicant or recipient may request reconsideration of
the findings by submitting to the operating element's office of civil
rights any additional information or analysis it considers relevant. The
operating element's office of civil rights shall consider the request within
30 days.

The amount to be established by the head of each operating element for the
Federal financial assistance program he/she administers with the concurrence
of the Director.
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f.

Notification of the Assistant Attorney General. The Director shall
promptly notify the Assistant Attorney General, Civil Rights Division,
of every finding of noncompliance resulting from an on-site compliance
review.

4. PERIODIC COMPLIANCE REPORTS.

a.

The operating elements shall require all recipients to submit semiannual
compliance reports to the operating element's office of civil rights.

The content of these reports shall be prescribed in detail by compliance
report guidelines which the operating elements shall develop and submit
to the Director for approval within 120 days of the effective date of
this Order. These reports shall provide updated information in those
categories of data required as part of the TITLE VI ASSESSMENT in
the recipient's application and relate progress made with respect to the
recipient's affirmative equal opportunity programs and agreements to
correct any previously identified noncompliance problems.

In the event that the operating element office of eivil rights involved
believes that a compliance report indicates a possible noncompliance
problem, he shall, within 30 days of receiving the report, advise the
Director. Based upon the report and the operating element office civil
rights' comments, the Director shall decide within 10 days whether a
special compliance review pursuant to paragraph 3e(5) of this chapter

. is necessary.
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CHAPTER V
COMPLAINT PROCEDURES
GENERAL.

Purpose. These procedures are intended to prescribe the responsibilities
of t%e Department of Transportation to enforce Title VI of the Civil
Rights Act of 1964 with respect to the filing, processing, 1nvest1gat1ng,
and disposing of complaints of diserimination.

FILING OF COMPLAINTS.

a.

b.

Persons Eligible to File. Any person who believes that he or she,
individually, as a member of any specific class of persons, or in connec-
tion with any minority contractor, has been subjected to discrimination
prohibited by Title VI of the Civil Rights Act of 1964 may file a complaint,
as stated in 49 C.F.R. 2L1(b). A complaint may also be filed by & repre-
sentative on behalf of such a person.

Time for Filing. In order to have the complaint considered under this
chapter, the complainant must file the complaint no later than 180 days
after:

1) The date of an alleged act of discrimination; or

(2} Where there has been a continuing course of conduct, the date
on which that conduct was discontinued.

In either case, the Director or his/her designee may extend the time
for filing or waive the time limit in the interest of justice, specifying
in writing the reason for so doing.

Officials Authorized to Receive Complaints. Complainants may submit

their complaints to the Director, heads of operating elements, directors
of civil rights of operating elements, heads of DOT field offices and
installations, or the designees of any of these officials. Any other DOT
officer or employee receiving a complaint shall immediately forward

it to the nearest such official. All complaints received by officials other
than the Director shall immediately be forwarded to the Director, date-
stamped and marked "Attention: Complaints Division."
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Form of Complaints. Complaints shell be in writing and shall be signed
by the complainant and/or the complainant's representative. Complaints
shall set forth as fully as possible the facts and cireumstances surrounding
the claimed discrimination. In the event that a person makes a verbal
complaint of diserimintion to a DOT officer or employee, the person

shall be interviewed by a DOT official authorized to receive complaints
or the official's designee. If necessary, the official will assist the person
in reducing the complaint to writing and submit the written version of

the complaint to the person for signature. The complaint shall then

be handled in the usual manner.

Responsibility of Operating Elements. Operating elements shall require
their applicants for and recipients of Federal financial assistance to

forward any complaint of diserimination made to them about their own
actions or actions of subgrantees or contractors to a DOT official authorized
to receive the complaint. -

PROCESSING OF COMPLAINTS.

a.

Acknowledgement. The Complaints Division of the Office shall acknow-
ledge In writing the receipt of every complaint within five (5) days of
receiving it. At the same time, the Complaints Division shall notify

the party charged (and the primary recipient, if the primary recipient

is not the party charged) that a complaint has been filed.

Information for Operating Elements. Immediately upon receiving & com-
piaint, the Complaints Division sheall request the following information
from the operating element(s) concerned, which shall furnish the informa-
tion requested within ten (10) days of receiving the request:

(1)  Project and file number(s);
(2) Location and brief description of project;
(3) Status of funding for the project;

(4) Copies of any compliance reviews of the recipient with respect
to the project;

(5) Copies of the TITLE VI ASSESSMENT and other nondiscrimination
assurances signed with respect to the project; and

(6) A statement of whether & compliance review with respect to the
project has been scheduled or is contemplated within the time
allowed for processing of the complaint.
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d.

Information from Other Agencies. The Complaints Division shall contact
the Equal Employment Opportunity Commission (EEOC), state or local
civil rights offices, other Federal agencies providing Federal finanecial
assistance to the respondent, and community organizations to determine
whether any other allegations of noncompliance against the respondent
exist. The existence of a pattern of such allegations may be ground

for the Director to initiate a special on-site compliance review pursuant
to paragraph 3e(5) of Chapter IV.

Determination of Jurisdiction and Investigative Merit. Based upon the
information in the complaint and the information provided by the opera-
ting element, the Complaints Division shall determine whether the
Department has jurisdiction to pursue the matter and whether the com-
plaint has sufficient merit to warrant investigation. These determinations
shall be made within 15 days of the receipt by the Complaints Division

of the information requested from the operating element.

) Jurisdiction. The Department has jurisdiction to investigate a
complaint if:

(a) The complaint involves a program or activity for which DOT
has furnished or agreed to furnish Federal financial assis-
tance, or for which such assistance has been requested by
an applicant;

(b) The complaint alleges any of the specifie actions prohibited
by 49 C.F.R. 21.5 or any other action which diseriminates
against any person, class, or minority contractor cn the basis
of race, color, or national origin; or

(¢) The complaint alleges diserimination with respect to covered
employment (see Chapter III).

(2) InvestTigative Merit. A complaint shall be regarded as meriting
. Investigation uniess:

(a) It clearly appears on its face to be frivolous or trivial;

(b) Within the time allotted for making the determination of
jurisdiction and investigative merit, the party complained
against voluntarily concedes noncompliance and agrees to
take appropriate remedial action;
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(4

(5)

(6)
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(e)  Within the time allotted for making the determination of
jurisdiction and investigative merit, the complainant with-
draws the complaint; or

(d)  Other good cause for not investigating the complaint exists.

Request for Additional Information from Complainant. In the event
that the complaint does not contain sufficient information to permit
& determination of jurisdiction and investigative merit to be made,
the Complaints Division shall request the complainant to provide’
specific additional information. Such a request shall be made within
fifteen (15) days of the receipt by the Complaints Division of the
complaint, and shall require the complainant to furnish the informa-
tion within 60 days. Failure of the complainant to do so may be
considered good cause for a determination of no investigative merit.

Concurrence of Director. The Director must personally review
and concur with any determination that a complaint should not
be investigated for lack of jurisdiction or investigative merit.
The Director will approve or disapprove the determination of the
Complaints Division within five (5) days of receiving it.

Notification of Disposition. Within five (5) days of the Director's
decision concerning the disposition of the complaint, the Director
shall notify by registered letter the complainant, party charged,
and primary recipient (if not the respondent) of the disposition.

(a) In the event of a decision not to investigate the complaint,
the notification shall specifically state the reason for the
decision.

(b) In the event the complaint is to be investigated, the notifica-
tion shall state the grounds of DOT jurisdiction, inform the
parties that an on-site investigation will take place and request
any additional information needed to assist the investigator
in preparing for the investigation.

Referral to Other Agencies. When DOT lacks jurisdiction, the
Director shall, when possible, refer the complaint to other state
or Federal agencies, informing the parties of his action. For example,
the Director could refer complaints regarding noncovered employ-
ment to the EEOC or the state anti-discrimination agency.
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(7) Priority Compleaints. All incoming complaints shall be examined
to determine whether the diserimination alleged would be irremediable
if not dealt with promptly; e.g., complaint of a minority contractor
when the contract is to be awarded in a short time. If such a deter-
mination is made, the complaint shall be given priority status.

The processing, investigation, and determination of such complaints
shall be accelerated so as to advance significantly the normal com-
pletion date of the process.

4. INVESTIGATIONS.

a.

Assignment. The Chief of the Complaints Division shall assign all com-

plaints to an investigator within the division, except where the Director
determines that because of workload in the Office:

(1) The matter would be expedited if handled by an operating element's
office of civil rights and that such handling is appropriate in the
case; or

(2) The complaint shall be referred to the prirﬁ.—éry reéipient for action
pursuant to paragraph 6 of this chapter.

The responsibilities of an operating element's office of civil rights to
investigate the complaint may not be delegated to any regional field
office. When an operating element's office of civil rights makes the
investigation and prepares the investigation report, the Director shall
review and approve the recommended disposition of the matter in the
same manner provided in paragraph 5h of this chapter.

Investigator's Preparation. Before beginning the field investigation,

the Investigator shall become familiar with all factual and legal aspects
of the case, send & letter of introduction, prepare an investigation plan
and establish the dates and times for visits and interviews. This prepara-
tion shall be completed within thirty (30) days of the assignment of the
case to the investigator.

(1) Letter of Introduction. This letter shall inform the party charged
with diserimination of the identity of the investigator, request
any specific information or documents which the party will be
asked to produce, and propose a time and place for a visit (at least
two weeks subsequent to the date of the letter). A copy of the
letter will also be sent to the complainant (and the complainant's
authorized representative, if applicable) and to the primary recipient
(if different from the respondent).
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(2) Rescheduling of Visit. The investigator shall contaet the head
of the party charged with diserimination to confirm the time and
date of the scheduled visit. If necessary, the visit meay be rescheduled
for any time within ten (10) days of the original date.

(3) Investigation Plan. Prior to contacting the recipient to schedule
the complaint investigation, the investigator shall prepare an inves-
tigation plan, in order to focus on relevant issues; diminish the
possibility of inadvertent gaps in the investigation, and note areas
in which additional information will be required. In the event that
an office, other than the Complaints Division, is conducting the
investigation, the investigation plan shall be submitted to the
Complaints Division for review and approval.

5. CONDUCT OF INVESTIGATIONS.

al

Scope. Investigations shall be confined to issues and facts relevant to
the allegations of the complaint. Investigators who are concurrently

conducting a compliance review shall gather all information relevant

to both purposes.

Confidentiality. Complainant shell be offered a pledge of confidentiality
as to his or her identity. This offer, if accepted by the complainant,
shall be binding on the investigator. Complainants shall be interviewed
at times and places which will not create a risk of violating or vitiating
this pledge. Except where essential to the investigation (e.g., in an
individual employment diserimination case), the investigator shall not
reveal the identity of the complainant to the respondent or to any third
party. If the investigator in such a case determines that he must reveal
the complainant's identity, he shall first secure the complainant's permis-
sion to do so. In no case may any DOT officer or employee provide a
copy of the complaint to the respondent or to any third party unless

the prior written consent of the complainant is obtained.

Cooperation of Recipients. The operating elements shall require that

their recipients and applicants (and, through primary recipients, subgrantees
and contractors as well) cooperate fully in the conduct of investigations.
Such cooperation shall inelude, but not be limited to, the following:

(1) Question Responses. Officials and employees of the respondent
shall answer fully all questions proposed to them by the investigator.
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(4)
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Com%Iiance Data. The respondent shall furnish to the investigator
relevant compliance data required to be compiled by the operating

element pursuant to 49 C.F.R. Section 21.9(b).

Access to Sources of Information. The respondent shall permit
access to such books, records, aceounts, and other sources of
information as may be pertinent to the investigation.

Records in Possession of Third Party. In the event that any .infor-
mation requested of & respondent is in the exclusive possession

of any other agency, institution, or person, which refuses or fails

to furnish this information to the respondent, the respondent shall

so certify and set forth the efforts it has made to obtain the information.

Failure to Cooperate. Failure or refusal by the respondent to furnish

requested information or other failure to cooperate is a violation of
DOT Title VI regulations. In the event that a respondent fails or refuses
to furnish information to an investigator, the investigator shall inform
the head of the respondent organization that such failure may result

in the imposition of sanctions, or termination or refusal to grant or to
continue to grant pursuant to 49 C.F.R. section 21.13. The investigator
shall indicate in the investigation report that the respondent refused

to provide pertinent information, and shall set forth efforts to obtain
the information.

Interview with Respondent.

1

(2)

(3)

Purpose Explained. After presenting his/her credentials, the inves-
tigator shall explain the right secured by Title VI and indicate the
purpose of the visit to be: (1) a complaint investigation or (2) a
combined complaint investigation and compliance review.

Allegations Explained. The investigator shall provide a complete
summary of the allegations made in the complaint and provide

- the respondent an opportunity to rebute or refute information on

allegation provided or made by the complainant.

Request for Compliance Records. The investigator shall request
copies of all records and other material requested in the letter
of introduction which have not been received.
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(4)  Written Statements. The investigator may, with the consent of
an interviewee, take g written statement which shall be reviewed
by the interviewee, signed and filed with the investigator's report.

f. Other Interviews. The investigator shall interview the complainant and
any third parties having or likely to have information relevant to the
subject matter of the complaint during this interview or at an appro-
priate later time, the complainant shall have an oppertunity to refute
informution or allegations provided by the respondent.

g. Investigation Report. Within ten (10} days after the conclusion of the
investigation, the investigator shall prepare an investigation report,
setting forth all relevant information, findings, and recommendations
for submission to the Director. This report shall include a summary
of the complaint; citation of all relevant Federal, state and local laws,
rules, regulations, and formal procedures; a concise summary of the
issues raised by the complaint; a deseription of the investigation; findings
(of compliance or noncompliance) and recommendations. The report
shall include as attachments all correspondence, reports, data, written
statements, and other information collected and/or received during the
course of the investigative process. The report shall be submitted to
the Director for review and approval.

Approval and Notice of Finding. The Director shall approve or disapprove
the findings and recommendations of the investigation report within

ten (10) days of the submission of the report to the Director. The con-
sequent disposition of the complaint shall be communicated to the com-
plainant, respondent, and primary recipient (if not the respondent) by
registered letter within five (5) days of the Director's decision. A summary
of the rationale supporting the disposition made and any recommendations
to any party shall be included in this letter.

i. Request for Reconsideration. Within 30 days of being notified of a finding
of noncompliance, pursuant to a complaint, the respondent may file a
request for reconsideration, submitting any additional information or
analysis it considers relevant. The Director shall decide such requests
within 30 days of receiving them.

6. INVESTIGATIONS BY PRIMARY RECIPIENTS.

a. Authorization of Primary Recipients to Process Complaints. The Director
may authorize primary recipients to investigate and make [indings and
recommendations with respect to Title VI complaints, subject to the
provisions of subparagraph b of this section. The Director may authorize
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such action only by those primary recipients who have submitted to the
Office a complaint handling procedure substantially ecomplying with this
chapter and which the Director has approved. Before approving any

such procedure, the Director must be convinced that the primary recipient
has the staff and resources to deal effectively, thoroughly and promptly
with Title VI complaints. )

b. Scope of Primary Recipients' Authority. The role in processing Title VI
complaints granted to primary reciplients under this section is regulated
as follc ws:

(1) The primary recipient may process complaints against its subgrantees
or contractors; it may not process any such complaint, however,
if the complaint directly or indirectly implicates the primary recipient
itself, or any of its officers or employees, in the alleged diserimination;

(2) When a complaint is made to the recipient about the conduct of
one of its eontractors or subgrantees, the recipient shall forward
a copy to the Director within five (5) days. The Director shall
decide within ten (10) days of receiving the complaint from the
primary recipient whether to permit the primary recipient to process
the complaint or to assign the complaint to the Complaints Division
for action.

(3) When the Director receives a complaint against a primary recipient's
subgrantee or contractor which was not first filed with the primary
recipient, the Director may, at his/her diseretion, refer the com-
plaint to the primary recipient for action or assign the matter
to the Complaints Division.

(4) The Director may withdraw the recipient's authority to investigate
a complaint at any time prior to the forwarding of the report,
findings and recommendations.

(5) In any case in which the primary recipient processes the complaint,
the primary recipient shall forward the investigation report, findings
and recommendations to the Director. The Director shall review
and approve or disapprove the findings and recommendations and
notify the parties of the decision as provided in paragraph 5h of
this chapter.
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RECORD-KEEPING AND REPORT REQUIREMENTS.

a.

Records. The Director shall maintain a log of Title VI complaints filed

with it and with its recipients,identifying each complainant by race,

color, or national origin; the recipient; the nature of the complaint; the
dates the complaint was filed and the investigation completed; the dispo-
sition; the date of disposition; and other pertinent information. Each
recipient processing Title VI complaints shall be required to maintain

a similar log.

Reports to the Assistant Attorney General Civil Rights Division. The
Director shall prepare the semiannual reports to the Assistant Attorney
General, Civil Rights Division, concerning Title VI complaints required
by 28 C.F.R. section 42.408(d).
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l.

CHAPTER VI

INFORMAL RESOLUTION

GENERAL. Informal resolution means the voluntary agreement by the respon-
dent to take steps, approved by the Department, to correct noncompliance

or probable noncompliance identified by complaint investigations, on-site
compliance reviews or application reviews. The purpose of resolving the
matter by informal means is not to alter or review findings of noncompliance.
Rather, the purpose is to create a plan agreeable to the respondent and the
Department that will correct noncompliance which the Department has found
to exist and assure continued compliance.

PROCEDURE.

&.

b.

c.

Invitation to Informal Resolution. In every case in which-a complaint
investigation, application review, or on-site compliance review results

in a finding that respondent is in noncompliance or probable noncompliance,
the Director shal! in the notification of this finding invite the respondent
to participate in informal resolution. The invitation shall summarize

the steps in the informal resolution process and inform the respondent

that it must submit its proposal for correcting noncompliance or probable
noncompliance within 30 days.

Respondent's Submission. Within 30 days of the receipt of the invitation,
any respondent desiring to participate in informal resolution shall submit
to the Director its proposal for correcting the noncompliance problems
identified by the complaint investigation, application review, or field
compliance review involved.

Informal Resolution.

(1)  Within 5 days of receiving the respondent's submission, the Director
shall assign action on the matter to the staff of the Office or the
office of civil rights of the concerned operating element. The

" operating element office of civil rights may, with the concurrence
of the Director, reassign action to regional or field offices in cases
of relatively narrow scope which can be handled appropriately
at that level. The Director or his/her designee may be present
at and perticipate in any meeting to resolve informally the matter.
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The action office shall set a date for a meeting agreeable to the

respondent which shall be no later than 30 days from the date on
which action is assigned.

Meetings to resolve informally the matter shall be on-the-record,
with the verbatim record kept either by stenographic reporter

or tape recording. Tapes or transcripts of the meeting shall be
available to all participants for a reasonable fee.

The subject matter of the meetings shall be limited to means of
correcting noncompliance problems identified by complaint inves-
tigations, application reviews, or field compliance reviews. The
validity or correctness of findings of noncompliance or probable
noncompliance shall be presumed and shall not be discussed or
negotiated at meetings.

In the event that the parties are able to agree on a plan to bring

the respondent into ecompliance, the action office shall within ten
days of the meeting submit the written agreement to the Director
for his/her review. The Director will approve or disapprove the
agreement within 20 days of receiving it. If the Director approves
the agreement, it will be forwarded to the respondent for signature.
If the Director disapproves the agreement, the reasons therefor
shall be specific in writing and amendments to the agreement shall
be proposed to meet his/her objections. The Director shall submit
the proposed amendments to the respondent, requiring the respondent
to notify him/her of its agreement or disagreement with the amend-
ments within 20 days. :

In the event that no agreement is reached at the meeting to resolve
informally the matter, but it appears to the action office that
further meetings may produce agreement, the action office may
schedule further meetings with the respondent for any dates within
60 days from the date of which action was assigned. If no agreement
can be reached by that time, the negotiations shall be terminated
unless the action office, with the concurrence of the Director,
determines that negotiations should continue for a specified addi-
tional period of time. In any case in which the Director has decided
to permit negotiations to continue beyond 60 days from the date
action is assigned, the Director shall promptly notify the Assistant
Attorney General, Civil Rights Division, stating the reasons for

the length of the negotiations.
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Page VI-3

Effect of Agreement. In the event that there is an approved agreement
pursuant to this chapter, the existence of the finding of noncompliance
or probable noncompliance shall not act as a bar to the provision of
Federal financial assistance. When Federal financial assistance is pro-
vided as a result of such an agreement, an on-site compliance review
shall be conducted to ascertain whether the agreement has been fully
implemented (see Chapter IV).

Failure to Effect an Agreement. Failure to reach an informal resolution
will result in the initiation of action pursuant to 49 C.F.R. 21L.13.




() | Memorandum

U.S.Department of
Transportation

Office of the Secretary
of Transportation

Subject Interim Procedures for oae MAR 221995
Processing External Civil nghts Complalnts
é‘/k‘ . Reply to~
From Antohio J.! Califa, Director Attn of:

Departmental Office of Civil Rights
e . | . ,
° Civil Rights Directors,
Operating Administrations

Thank you for your review, comments, and recommendations on
the interim procedures for processing external civil rights
complaints (Interim Procedures) .

We have made revisions in the procedures in response to your
comments and clarify other matters in this memorandum. In

addition, where appropriate, I will be responding to some of
your comments individually.

As noted in the February 16, 1995, draft procedures, a .
primary purpose of the Interim Procedures is to identify the
division of responsibilities between the Departmental Office
of Civil Rights (DOCR) and the Operating Administrations
(OAs) . ! The Interim Procedures supersede all existing
procedures which pertain to the processing of external civil~
rights complaints in the Department tc the extent that they
conflict. These include DOT Order 1000.12, Chapter V,
Complaint Procedures, Section 3, (Processing of Complaints)
and Section 4, (Investigation), and the Octcber 21, 1993,
memorandum, "Handling of Americans with Disabilities Act
Complaints, " signed by Joseph Canny. However, the Interim
Procedures do not impose new legal or regulatory

! For purposes of these procedures, "Operatlng
Administration" is defined to include any entity within the
Department which investigates or decides external civil rights
complaints under any of the statutes or regulations listed in
Attachment A of the Interim Procedures. '



requirements or negate existing ones.

These procedures do not address interactions between OA
civil rights staff and their attorneys.

Another objective of the Interim Procedures is to ilmprove
the tracking of external complaints to enable all of us to
ascertain their status. We agree with those of you who
noted that this process would be much more efficient and
effective if we had a universally accessible automated
tracking system. As I have discussed with you, we are
exploring various options for developing this capability.
In the interim, OAs are free to submit their reports on
computer disk or via cc:mail. In addition:

* We recognize that some OAs have their own complaint
numbering systems. The requirement to secure a DOT
complaint number is not intended to mandate that you
abandon your system. Rather, the purpose is to provide
an efficient system for identifying and locating
complaints throughout the Department.

* Some OAs have indicated that their complaint
information systems are not compatible with the
repcrting form we have developed. In this event, you
may provide the requested information in the reporting
format most convenient to your OA.

The Interim Procedures are effective immediately. We
request that status of complaint reports be submitted not
later than the tenth work day of each month and cover the

period ending the prior month. Please begin to submit these
reports in May. : :

You may contact Alyce Boyd-Stewart, Acting Chief, External
Policy and Program Development Division, DOCR, if there are
any questions about the procedures or reporting
requirements. She may be reached at 69366.

cc: Lindy Knapp, C-2
Roberta Gabel, C-10
Samuel - Podberesky, €-70
Joseph Canny, P-4 S

Attachment



DEPARTMENTAL OFFICE OF CIVIL RIGHTS

INTERIM PROCEDURES FOR PROCESSING EXTERNAL CIVIL RIGHTS
COMPLAINTS -- EFFECTIVE MARCH 23, 1995

Introduction

This document sets forth procedures for processing civil rights
complaints under external civil rights statutes for which
authority has been delegated to the Director, Departmental Office
of Civil Rights (DOCR), as stated in 49 CFR 1.70. (Attachment A
contains a list of statutes and other authorities to which these
procedures apply.) '

- The procedures identify the division of responsibilities between
DOCR and the Operating Administrations (OAs)'.. Their underlying
goal is to ensure that all civiil rights laws; regulations, and
executive orders for which the Department is responsible are
implemented and enforced consistently, correctly, and
expeditiously. The procedures provide increased authority and
responsibility to the OAs; eliminate duplication in the
processing of complaints; and improve the Department's capability
to identify the status and disposition of these complaints.

In general, OAs are responsible for all phases of the complaint
process including acceptance or rejection, investigation, making
and issuing compliance findings, and obtaining veluntary
compliance. Specific procedures follow.

Interim Procedures:
I. Receipt of Complaints
A. Complete Complaint: A complete complaint must contain

the name, address, and signature of the complainant. It
generally must describe or identify the person or group
allegedly injured by the discrimination where such
person/group differs from the party filing the complaint.

! ‘For purposes of these procedures, "Operating

Administration" is defined to include any entity within the
Department which investigates or decides external civil rights
complaints under any of the statutes or regulations listed in
Attachment A.



The injured parties need not be identified by name. The -
complaint must contain the name and address of the affected
entity (or otherwise sufficiently identify the respondent},
and describe the”alleged discrimination in sufficient detail

to inform the Department of what occurred and when it
occurred.?

1. DOCR Recejveg a Complete Complaint: If DOCR receives a

complaint, it will determine which OA is responsible

for the complaint; send a letter of acknowledgement to
the complainant indicating the OA to which the -
complaint is being sent, assign a DOCR number to the
complaint; and forward it to the appropriate civil
rights director or other appropriate official. 1In the
event the complaint applies to more than one OA, DOCR
may facilitate the coordination of its investigation or
investigate the complaint directly: In the event DOCR
proposes to do the latter, it will do so in
consultation with the Oas.

2) QA Receives a Complete Complaint: If an OA receives a
complaint, it will notify the Chief, External Policy
and Program Development Division (EPPD), DOCR, to -
request a DOCR number. The OA may commence processing
the complaint prior to receipt of this number. The 0A
will send a letter of acknowledgement to the
complainant and send a copy of the complaint to the
Chief, EPPD, DOCR.

B. Incomplete Complaint: If DOCR receives an incomplete
complaint, it may provide guidance to the CA when it
refers the complaint as to what additional information
is needed. If an OA receives an incomplete complaint,
it will notify DOCR and request a DOCR number. The OA
should obtain the information necessary to complete the
complaint and send a copy of the complaint tc the = _
Chief, EPPD, DOCR.

? Definition of "complete complaint" under the Department

of Justice Americans with Disabilities Act Title II regulations
at 28 CFR 35.104. This definition is to be applied except where
necessary to meet applicable statutory or regulatory
requirements.



C. Inquirv/Technical Agsistance: If the communication is
limited to a request for information or assistance that
would lead to or ensure compliance with the
Department's civil rights authorities, DOCR may answer
the question directly or send it to the appropriate OA.
If DOCR does the former, it will send a copy of the
inquiry and response to the OA. The OA does not need to
request a DOCR number for ingquiries received directly.

II. Complaint Investigations

In general, the OAs will conduct complaint investigations.
In the event the complaint presents a novel issue(s), the OA °
will consult with DOCR to agree on an appropriate course of
action prior to initiating an investigation. "Novel issues”
are those which raise substantive legal or policy questions
which are not addressed in Departmental or.OA regulations or
guidelines. In addition, OA staff are encouraged to comnsult
with DOCR about issues with which they are unfamiliar.

In determining whether to investigate a complaint, OAs will
continue to use established procedures, e.g., determining
jurisdiction, etc. Questions about whether it is
appropriate to initiate an investigation or how an
investigation should be conducted may be directed to the
Chief, EPPD, DOCR. However, the OA will continue to be
responsible for the proper resolution of these complaints.

ITII. Making and Issuing Compliance Findings

In cases where the application of pertinent law and policy

is clear, the OA Civil Rights Director .will make compliance
findings, issue letters of findings (LOF) and send a copy of
the LOF to the Chief, EPPD, DOCR. However, 1f the complaint -
investigation raises questions which are not answered by
existing law, regulations or policy, the OA will consult

with the Chief, EPPD, DOCR, prior to issuing an LOF. In

such cases the OA will be expected to propose a finding and
present the basis for its position.

In addition, when investigating a case in which there is
media or political interest, OAs should inform the”

Director, DOCR, as soon as possible.

A copy of all LOFs or other official case closure document



should be sent to the Chief, EPPD, DOCR, upon issuance.

IV. Obtaining Compliance

If an OA makes a finding of noncompliance and cannot cbtain
voluntary compliance or if there is a question as to whether
the corrective action is adequate, it should inform the
Director, DOCR, and seek guidance on how to proceed. The
initiation of administrative enforcement proceedings or
referral to the Department of Justice (DOJ) must be made
with the concurrence of the Director, DOCR.

. v

A, Status Reportgl: Every 30 days, the OAs will submit a
report on their external civil rights complaints to DOCR.
This report will indicate the status of_ all complaints as of__
the end of the prior month and the date -on which the status
occurred. The status of each case is to be reported as one
of the following: received, acknowledged, backlogged, open,
rejected, resolved, investigated closure, administrative
closure, negotiated closure, referral, referral to DOCR,
technical assistance, non-compliance, and unknown. (Please
see Attachment B for definitions of these terms.} Reports
should be sent to the Chief, EPPD, DOCR, on the tenth work
day of the month and may be transmitted on computer disk or
via cc:Mail; hard copy will be accepted if necessary. If
the reporting format specified in Attachment B is not
compatible with an OAs current reporting system, the
required information may be submitted in another format.

B. DOJ Communication: The Director, DOCR will be
responsible for reporting the status of complaints to the
Department of Justice. DOJ referred complaints for which an

OA has made a "no jurisdiction" determination should be
returned to DOCR.

* The initial repbrt sent to DOCR should reflect every case -

for which the OA has responsibility at the time these procedures
take effect. Thereafter, the monthly report need reflect only
those cases for which the status has changed.

4



VI.

VII.

The official investigative file will be maintained by the
organization which conducted the investigation. As
indicated above, in most all cases this will be the OA.

OAs should provide copies of any complaint-related policies
or procedures they develop to the Chief, EPPD, DOCR. 1In

addition, they should inform the Chief, EPPD, in advance of .

any staff training concerning complaint processing and
provide copies of related materials prior to their use.



Attachment A

EXTERNAL CIVIL RIGHTS RELATED STATUTES AND OTHER AUTHORITIES

Title VI of the Civil Rights Act of 1964, ag amended, 42
U.S.C. 2000d ef_seqg., and the implementing regulations at:

23 CFR Part 200 - Title VI Program and Related Statutes - -~
Implementation and Review Procedures

23 CFR Part 230 - External Programs

49 CFR Part 21 - Nondiscrimination in Federally-Assisted
Programs of the Department of Transportation--Effectuation .
of Title VI of the Civil Rights Act of 1964

‘Section 504 of the Rehabilitation Act of 1973, as amended, U.S.C.
794 and 7%4a, and the implementing regulations at:

49 CFR Part 27 - Nondiscrimination on the Basis of Handicap
in Programs and Activities Receiving or Benefitting from
Federal Financial Assistance.

The Age Discrimination Act of 1875, as-amended, 42 U.S.C. 6101.

The Americans with Disabilities Act of 1890, Pub. L. No. 101-336,
104 Stat. 327 (1990) (codified at 42 U.S.C. 12101-2213), and the
implementing regulations at:

28 CFR Part 35 - Nondiscrimination on the Basis of
Disability in State and Local Government Services

29 CFR Part 1630 - Regulations to Implement the Equal
Employment Provisions of the Americans with Disabilities Act
(Joint Department of Justice and Equal Employment
Opportunity Commission Regulations)

49 CFR Part 27 - Nondiscrimination on the Basis of Handicap
in Programs and Activities Receiving or Benefitting from
Federal Financial Assistance.

49 CFR Part 37 - Transportation Services for Individuals
with Disabilities (ADA)

49 CFR Part 38 - Americans with Disabilities Act (ADA)
Accessibility Specifications for Transportation Vehicles

49 U.S.C. 47113, 47107, and 47123 (formerly sections 505(f),
511 (a) (17), and 520 of the Airport and Airway Improvement Act of
1982, as amended)




49 U.S.C. 41705 (formerly, the Air Carrier Access Act of 1986, as
amended)

The Federal-Aid Highway Act, as amended, 23 U.S.C. 140 and 324

49 U.s8.C. 5310, 5332 (forﬁerly, sections 16 and 19 of the Federal
Transit Act, as amended)

The Federal Property and Administrative Services Act of 1949, 40
U.8.C. 476.

Title VIII of the Civil Rights Act of 1968, as amended, 42 U.S.C.
3601 et seq. (fair housing provisions)

]

Title IX of the Education Amendments Act of 1972, 20 U.S.C. 1981

Intermodal Surface Transportation Efficiency Act of 1981, Pub. L.
102-240, 105 Stat. 1919, section 103

Title VII of the Civil Rights Act of 18964, as amended, 42 U.S.C. .
2000e et seq., and the implementing regulations at:

29 CFR Parts 1629 and 1691 (Joint Department of Justice and
Equal Employment Opportunity Commission Regulations)

Alcohol, Drug Abuse, and Mental Health Adminiztration
"Reorganization Act, 42 U.S.C. 290dd(b)

Department of Transportation General Duties and Powers, 49 U.S.C.
306 .

! Complaints alleging violations of Title IX are to be

referred to the Office for Civil Rights, U.S. Department of
Education



Attachment B

Explanations of Complaint Status

Regeived - The complaint has been received.
Acknowledged - A letter acknowledging the receipt of the

complaint has been sent to the complainant.

Backlogged - The complaint has been received and acknowledged,
but no disposition regarding acceptance or rejection has been
made.

Open - The complaint has been accepted and investigation has
begun.

Regsolved - The complaint was accepted and the respondent has been
_asked to investigate and reply directly to the complainant. The
respondent's letter has been reviewed, deemed appropriate, and
the file has been closed.

Investigated Closure - The merits of the complaint were
investigated, a letter of findings was issued, and appropriate
corrective action(s) was taken or agreed to.

Administrative Closure - The complaint was closed for procedural
- reasong (e.g., complaint not timely filed, factual information
not provided by complainant).

- The merits of the complaint were
-investigated but the respondent indicated a willingness to settle
prior to the issuance of a letter of findings. A letter of )
agreement was issued.

Rejected - The complaint was rejected because of a lack of
authority or other legitimate reason/basis.

Referral - The Department does not have the regulatory authority

to investigate the complaint and it has been referred to ancother
agency.

Returned to DOCR - The complaint was referred to DOT by the
Department of Justice (DOJ). A determination has been made that
the Department does not have the regulatory authority to
investigate the complaint and it has been returned to DOCR.

Technical Assistance - The complaint has been acknowledged and a
determination has been made that the issues are more readily
resolved by technical assistance,

Non-Compliance - A finding of nonacomplianée has been made and
the respondent has not taken the actions necessary to achieve
compliance.



DEPARTMENT OF TRANSPORTATION

Attachment C

MONTHLY REPORT - EXTERNAL CIVIL RIGHTS COMPLAINTS

Report Date: Reporting OA:
For time period ending: Contact Person
Telephone No.
DOJ# DOT# Complainant Recipient State | Date of Date Status Date of Authority ‘
Compl't | Rec'd Status
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TO BE COMPLETED BY FHWA

e T STATE —

Usdeparment  FEDERAL-AID PROJECT AGREEMENT | COUNTY

of iransportation

Administration Y PROJECT NO.

The State, through its Highway Agency, having complied, or hereby agreeing to comply, with the applicable terms and conditions
set forth in (1) Title 23, U.S. Code, Highways, (2) the Regulations issued pursuant thereto and, (3) the policies and procedures
promulgated by the Federal Highway Administrator relative to the above designated project, and the Federal Highway Adminis-
tration having authorized certain work to proceed as evidenced by the date entered opposite the specific item of work, Federal
funds are obligated for the project not to exceed the amount shown herein, the balance of the estimated total cost being an obli-
gation of the State. Such obligation of Federal funds extends only to project costs incurred by the State after the Federal Highway
Administration authorization to proceed with the project involving such costs.

PROJECT TERMINI

EFFECTIVE DATE APPROXIMATE
PROJECT CLASSIFICATION OR PHASE OF WORK OF AUTHORIZATION LENGTH (Miles)

HIGHWAY PLANNING AND RESEARCH {HP & R}

PRELIMINARY ENGINEERING -

RIGHTS-OF-WAY

CONSTRUCTION

OTHER (Specify)

FUNDS
ESTIMATED TOTAL COST OF PROJECT FEDERAL FUNDS _
$ $

The State further stipulates that as a condition to payment of the Federal funds obligated, it accepts and will comply with the appli-
cable provisions set forth on the following pages.

{Official name of Highway Agency} U.S. DEPARTMENT OF TRANSPORTATION

By FEDERAL HIGHWAY ADMINISTRATION

(Title) - -
By ) By

(Division Administretor)

(Title) B -

By Date executed by
Division Administrator

(Title)
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AGREEMENT PROVISIONS

1. RESPONSIBILITY FOR WORK

a. Except for projects constructed under Certification Accept-
ance procedures, the State highway agency will perform the
work, or cause it to be performed, in compliance with the
approved plans and specifications or project proposal which,
by reference, are made a part hereof.

b. With regard to projects performed under Certification
Acceptance procedures, the State highway agency will per-
form the work, or cause it to be performed, in accordance
with the terms of its approved Certification, or exceptions
thereto as may have been approved by the Federal Highway
Administration.

2. HIGHWAY PLANNING AND RESEARCH (HP&R)
PROJECT. The State highway agency will (a) conduct or cause
to be conducted, under its direct control, engineering and
economic investigations of projects for future construction,
together with highway research necessary in connection
therewith, pursuant to the work program approved by the
Federal Highway Administration and (b) prepare reports
suitable for publication of the result of such investigations and
research, but no report will be published without the prior
approval of the Federal Highway Administration.

3. PROJECT FOR ACQUISITION OF RIGHTS-OF-WAY.
In the event that actual construction of a road on this right-
of-way is not undertaken by the close of the tenth fiscal
year following the fiscal year in which this agreement is
executed, the State highway agency will repay to the Federal

Highway Administration the sum or sums of Federal funds paid
to the highway agency under the terms of this agreement.

4, PRELIMINARY ENGINEERING PROJECTS. In the
event that right-of-way acquisition for, or actual construction
of the road for which this preliminary engineering is under-
taken is not started by the close of the fifth fiscal year follow-
ing the fiscal year in which this agreement is executed, the
State highway agency will repay to the Federal Highway
Administration the sum or sums of Federal funds paid to the
highway agency under the terms of this agreement.

5. INTERSTATE SYSTEM PROJECT.

a. The State highway agency will not add or permit to be
added, without the prior approval of the Federal Highway
Administration any points of access to, or exit from. the project
in addition to those approved in the plans and specifications for
the project.

b. The State highway agency will not permit automotive
service stations, or other commercial establishments for serving
motor vehicle users, to be constructed or located on the right-of-
way of the interstate system.

c. The State highway agency will not after June 30. 1968,
permit the construction of any portion of the Interstate Route
on which this project is located. including spurs and loops, as a
toll road without the written concurrence of the Secretary of
Transportation or his officially designated representative. The
term ‘toll road’ does not include toll bridges or toll tunnels.

6. PROJECT FOR CONSTRUCTION IN ADVANCE OF
APPORTIONMENT.,

a. This project authorized pursuant to 23 U.S.C. 115 as
amended, will be subject to all procedures and requirements,
and conform to the standards applicable to projects on the
system on which located. financed with the aid of Federal funds.
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b. No present or immediate obligation of Federal funds is
created by this agreement, its purpose and intent being to provide
that, upon application by the State highway agency, and approval
thereof by the Federal Highway Administration, any Federal-aid
funds of the class designated by the project number prefix,
apportioned or allocated to the State under 23 U.S.C. 103(e)(4),
104, or 144 subsequent to the date of this agreement, may be
used to reimburse the State for the Federal share of the cost of
work done on the project.

7. STAGE CONSTRUCTION. The State highway agency
agrees that all stages of construction necessary to provide the
initially planned complete facility, within the limits of this
project, will conform to at least the minimum values set by
approved AASHTO design standards applicable to this class of
highways, even though such additional work is financed with-
out Federal-aid participation..

8. BOND ISSUE PROJECT. Construction, inspection and
maintenance of the project will be accomplished in the same
manner as for regular Federal-aid projects. No present or
immediate obligation is created by this Agreement against
Federal funds, its purpose and intent being to provide aid to
the State, as authorized by 23 U.S.C. 122, for retiring maturi-
ties of the principal indebtedness of the bonds referred to
below. When the State requests Federal reimbursement to aid
in the retirement of such bonds, the request will be supported
by the appropriate certification required by 23 CFR Part 140,
Subpart F, and Volume 1, Chapter 4, Section 8 of the
Federal-Aid Highway Program Manual, and payment of the
authorized Federal share will be made from appropriate
funds available. If in any year there is no obligated balance
of any apportioned Federal funds available from which pay-
ments hereunder may be made, there will be no obligation
on the part of the Federal Government on account of bond
maturities for that year. Funds available to the highway
agency for this project are the proceeds of bonds issued by
the governmental unit indicated on the attached tabulation,
pursuant to the authority and in the amounts by date of
issue and beginning date of maturities set forth therein.

9. SPECIAL HIGHWAY PLANNING AND RESEARCH
PROJECT. The State highway agency hereby authorizes the
Federal Highway Administration to charge the State’s pro rata
share of costs incurred against funds apportioned to the State
under 23 U.S.C. 307 (c), as amended. In the event a project is
financed with both Federal-aid funds and State matching
funds, the State agrees to advance to The Federal Highway
Administration the State matching funds for its share of the
estimated cost. For a National Pooled Fund study, the State
hereby assigns its responsibility for the work to the Federal
Highway Administration. For an Intra-Regional Cooperative
Study, the State hereby assigns its responsibility for the work
to the lead State for the study.

10. PARKING REGULATION AND TRAFFIC CONTROL.
The State highway agency will not permit any changes to be
made in the provisions for parking regulations and traffic
control as contained in the agreement between the State and
the local unit of Government referred to in the paragraph on
“‘Additional Provisions,” without the prior approval of the
Federal Highway Administration, unless the State determines,
and the Division Administrator concurs, that the local unit of
Government has a functioning traffic engineering unit with the
demonstrated ability to apply and maintain sound traffic
operations and control.



AGREEMENT PROVISIONS (Continued)

11. SIGNING AND MARKING. The State highway agency
will not install, or permit to be installed, any signs, signals, or
markings not in conformance with the standards approved by
the Federal Highway Administrator pursuant to 23 U.S.C.
109(d) or the State’s Certificate as applicable.

12. MAINTENANCE. The State highway agency will
maintain, or by formal agreement with appropriate officials of
a county or municipal government cause to be maintained, the
project covered by this agreement,

13. LIQUIDATED DAMAGES. The State highway agency
agrees that on Federal-aid highway construction projects not
under Certification Acceptance the provisions of 23 CFR Part
630, Subpart C and Volume 6, Chapter 3, Section 1 of the
Federal-Aid Highway Program Manual, as supplemented,
retative to the basis of Federal participation in the project cost
shall be applicable in the event the contractor fails to complete
the contract within the contract time.

14. IMPLEMENTATION OF CLEAN AIR ACT AND
FEDERAL WATER POLLUTION CONTROL ACT (APPLI-
CABLE TO CONTRACTS AND SUBCONTRACTS WHICH
EXCEED $100,000).

a. The State highway agency stipulates that any facility to be
utilized in performance under or to benefit from this
agreement is not listed on the Environmental Protection
Agency (EPA) List of Violating Facilities issued pursuant to
the requirements of the Clean Air Act, as amended, and the
Federal Water Pollution Control Act, as amended.

b. The State highway agency agrees to comply with all of the
requirements of section !i4 of the Clean Air Act and section
308 of the Federal Water Pollution Control Act, and all
regulations and guidelines issued thereunder.

c. The State highway agency stipulates that as a condition of
Federal aid pursuant to this agreement it shall notify the
Federal Highway Administration of the receipt of any advice
indicating that a facility to be utilized in performance under or
to benefit from this agreement is under consideration to be
listed on the EPA List of Violating Facilities.

d. The State highway department agrees that it will include or
cause to be included in any Federal-aid to highways agreement
with a political subdivision of the State which exceeds
$100,000 the criteria and requirements in these subparagraphs
a. through d.

15. EQUAL OPPORTUNITY. The State highway agency
hereby agrees that it will incorporate or cause to be incorpo-
rated into any contract for construction work, or modification
thereof, as defined in the rules and regulations of the Secretary
of Labor at 41 CFR Chapter 60, which is paid for in whole
or in part with funds obtained from the Federal Government
or borrowed on the credit of the Federal Government pur-
suant to a grant, contract, loan, insurance or guarantée, or
undertaken pursuant to any Federal program involving such
grant, contract, loan, insurance or guarantee, the following
equal opportunity clause:

“During the performance of this contract, the contractor
agrees as follows:

a. The contractor will not discriminate against any employee
or applicant for employment because of race, color, religion,
sex, or national origin. The contractor will take affirmative
action to ensure that applicants are employed, and that
employees are treated during employment without regard to
their race, color, religion, sex, or national origin. Such action
shall include, but not be limited to the following: employ-
ment, upgrading, demotion or transfer, recruitment or recruit-
ment advertising; layoffs or termination; rates of pay or other
forms of compensation; and selection for training, inciuding
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apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for employment,
notices to be provided by the State highway agency setting
forth the provisions of this nondiscrimination clause.

b. The contractor will, in all solicitations or advertisements for
employees placed by or on behalf of the contractor, state that
all qualified applicants will receive consideration for employ-
ment without regard to race, color, religion, sex or national
origin. o ) o

¢c. The contractor will send to each labor union or represent-
ative of workers with which he has a collective bargaining
agreement or other contract or understanding, a notice to be
provided by the State highway agency advising the said labor
union or workers’ representative of the contractor’s commit-
ments under Section 202 of the Executive Order 11246 of
September 24, 1965, and shall post copies of .the notice in
conspicuous places available to employees and applicants for
employment.

d. The contractor will comply with all provisions of Executive
Order 11246 of September 24, 1965, and of the rules,
regulations and relevant orders of the Secretary of Labor.

e. The contractor will furnish all information and reports
required by Executive Order 11246 of September 24, 1965,
and by the rules, regulations and orders of the Secretary of
Labor, or pursuant thereto, and will permit access to his
books, records and accounts by the Federal Highway Admin-
istration and the Secretary of Labor for purposes of investiga-
tion to ascertain compliance with such rules, regulations and
orders.

f. In the event of the contractor’s noncompliance with the
nondiscrimination clauses of this contract or with any of such
rules, regulations or orders, this contract may be canceled,
terminated or suspended in whole or in part and the
contractor may be declared ineligible for further Government
contracts or Federally assisted construction contracts in
accordance with procedures authorized in Executive Order
11246 of September 24, 1965, and such other sanctions may
be imposed and remedies invoked as provided in Executive
Order 11246 of September 24, 1965, or by rule, regulation or
order of the Secretary of Labor, or as otherwise provided by
law.

g The contractor will include the provisions of Section

202 of Executive Order 11246 of September 24, 1965, in
every subcontract or purchase order unless exempted by rules,
regulations or orders of the Secretary of Labor issued pursuant
to Section 204 of Executive Order 11246 of September 24,
1965, so that such provisions will be binding upon each sub-
contractor or vendor. The contractor will take such action
with respect to any subcontract or purchase order as the
State highway agency or the Federal Highway Administration
may direct as a means of enforcing such provisions including
sanctions for noncompliance; Provided, however, that in the
event a contractor becomes involved in, or is threatened with
litigation with a subcontractor or vendor as a result of such
direction by the Administration, the contractor may request
the United States to enter in such litigation to protect the
interests of the United States.”

The State highway agency further agrees that it will be bound
by the above equal opportunity clause with respect to itsown
employment practices when it participates in federally assisted
construction work: Provided, that if the applicant so partici-
pating is a State or local government, the above equal
opportunity clause is not applicable to any agency, instrumen-
tality or subdivision of such government which does not
participate in work on or under the contract.



AGREEMENT PROVISIONS (Continued)

The State highway agency also agrees:

(1) To assist and cooperate actively with the Federal Highway
Administration and the Secretary of Labor in obtaining the
compliance of contractors and subcontractors with the equal
opportunity clause and the rules, regulations, and relevant
orders of the Secretary of Labor.

(2) To furnish the Federal Highway Administration and the
Secretary of Labor such information as they may require for
the supervision of such compliance, and that it will otherwise
assist the Federal Highway Administration in the discharge of
its primary responsibility for sec.uring compliance

modification subject to Executive Order 11246 of September
24, 1965, with a contractor debarred from, or who has not
demonstrated eligibility for, Government contracts and
federally assisted construction contracts pursuant to the
Executive Order,

(4) To carry out such sanctions and penalties for violation of
the equal opportunity clause as may be imposed upon
contractors and subcontractors by the Federal Highway
Administration or the Secretary of Labor pursuant to Part II,
Subpart D of the Executive Order.

In addition, the State highway agency agrees that if it fails or
refuses to comply with these undertakings, the Federal
Highway Administration may take any or all of the following
actions: )

(a) Cancel, terminate, or suspend this agreement in whole or
in part;

(b) Refrain from extending any further assistance to the State
highway agency under the program with respect to which the
failure or refusal occurred until satisfactory assurance of
future compliance has been received from the State highway
agency, and

(c) Refer the case to the Department of Justice for appro-
priate legal proceedings.

16. NONDISCRIMINATION. The State highway agency
(SHA) hereby agrees that it will comply with Title VI of the
1964 Civil Rights Act and related statutes and implementing
regulations to the end that no person shall on the grounds of
race, color, national origin, handicap, age, sex, or religion be
excluded from participation in, be denied the benefits of,
or be otherwise subjected to discrimination under the project
covered by this agreement and, further, the SHA agrees that:

a. It will insert the nondiscrimination notice required by the
Standard Department of Transportation (DOT) Title VI
Assurance (DOT Order 1050.2} in all solicitations for bids
for work or material, and, in adapted form, in all proposals
for negotiated agreements.

b. It will insert the clauses in Appendixes A, B, or C of DOT
Order 1050.2, as appropriate, in all contracts, deeds transfer-
ring real property, structures, or improvements thereon or
interest therein (as a covenant running with the land) and in
future deeds, leases, permits, licenses, and similar agreements,
related to this project, entered into by the SHA with other
parties.

¢. It will comply with, and cooperate with, FHWA in ensuring
compliance with the terms of the standard Title VI Assurance,
the act and related statutes, and implementing regulations.

17. MINORITY BUSINESS ENTERPRISES (MBE's}
a. The State highway agency hereby agrees to the following
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statements and agrees that these statements shall be included
in all subsequent agreements between the recipient and any
subrecipient and in all subsequent DOT-assisted contracts
between recipients or subrecipients and any contractor:

(1) “Poticy. It is the policy of the Department of Transporta-
tion that minority business enterprises (MBE’s), as they are
defined in 49 CFR Part 23 [for the purposes of 49 CFR
Part 23, Subpart D, MBE’s refer to disadvantaged business
enterprises (DBE’s); for the purposes of other subparts of
Part 23, MBE’s include women’s business enterprises
(WBE’s)], shall have the maximum opportunity to participate
in the performance of contracts financed in whole or in part
with Federal funds under this agreement. Consequently, all
applicable requirements of 49 CFR Part 23 apply to this
agreement.

(2) ““Obligation. The recipient or its contractor agrees to
ensure that MBE's, as defined in 49 CFR Part 23, have the
maximuni opportunity to participate in the performance
of contracts and subcontracts financed in whole or in part
with Federal funds provided under this agreement. In this
regard, all recipients or contractors shall take all necessary
and reasonable steps in accordance with the applicable section
of 49 CFR Part 23 to ensure that MBE’s have the maximum
opportunity to compete for and perform contracts. Recipients
and their contractors shall not discriminate on the basis of
race, color, national origin, handicap, religion, age, or seX, as
provided in Federal and State law, in the award and per-
formance of DOT-assisted contracts.”

b. If, as a condition of assistance, the recipient has submitted
and the Department has approved an MBE affirmative action
program which the recipient agrees to carry out, this program
is incorporated into this financial assistance agreement by
reference.” This program shall be treated as a legal obligation
and failure to carry out its terms shall be treated as a violation
of this financial assistance agreement. Upon notification to
the recipient of its failure to carry out the approved program,
the Department shall impose such sanctions as are noted in
49 CFR Part 23, Subparts D or E, which sanctions may
include termination of the agreement or other measures that
may affect the ability of the recipient to obtain future DOT
financial assistance.

18. BICYCLE TRANSPORTATION AND PEDESTRIAN
WALKWAYS. No motorized vehicles shall be permitted on
bikeways or walkways authorized under this project except
for maintenance purposes and, when snow condltlons ‘and
State or local regulations permit, snowmobiles,

19. MODIFIED OR TERMINATED HIGHWAY PROJECTS.
For certain projects described in 23 CFR Part 480 or as
prescribed in other parts of Title 23, Code of Federal Regula-
tions, the payback provisions found in these parts shall super-
sede provisions 3 and 4 of this agreement.

20. ENVIRONMENTAL IMPACT MITIGATION FEA-
TURES. The State highway agency shall ensure that the
project is constructed in accordance with and incorporates

~ all committed environmental impact mitigation measures

listed in approved environmental documents unless the State
requests and receives written Federal Highway Administration
approval to modify or delete such mitigation feafures. o
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Section 1305 of the Transportation Equity Act for the 21st Century (TEA-21) amended
23 U.S.C. 106(a) and combined authorization of work and execution of the project agreement
for a Federal-aid project into a single action.

Prior to passage of TEA-21, the FHWA’s approval of the plans, specifications and estimates
submitted by a State for a Federal-aid highway project was considered a contractual obligation
by the Federal Government to pay its proportional share of project costs (23 U.S.C. 106(a) prior
to TEA-21). This step was referred to as project authorization and the FHWA’s approval action
was documented in written form commonly referred to as a letter of authorization. This first step
was then followed by a second step in which a formal project agreement was executed between
the FHWA and a State for the Federal-aid project (23 U.S.C. 110(a) prior to TEA-21). It was
common for States to process Federal-aid projects with project authorization and project
agreement being done as separate steps although the FHWA regulations (23 CFR 630.303(c)) did
allow these two steps to be combined into a single action.

The TEA-21 has eliminated the project agreement requirements from 23 U.S.C. 110 and
incorporated these requirements into amended 23 U.S.C. 106. Specifically, 23 U.S.C. 106(a)
now establishes FHWA’s execution of the project agreement as being the Federal Government’s
contractual obligation to pay the Federal share of a project. In other words, project authorization,
project agreement, and obligation of funds have now, by statute, become a combined action.

GENERAL REQUIREMENT

The State and FHWA division office should begin handling all project
authorizations/project agreements as a single action through execution of the project
agreement. This single action must incorporate the requirements for a project
authorization set forth in 23 CFR 630, Subpart A, and the requirements for a project
agreement set forth in 23 U.S.C. 630, Subject C. The FHWA approval of a project’s
plans, specifications and estimates, authorization to proceed with work, and obligation of
Federal-aid funds (for an exception, see discussion on advanced constructed projects) all
occur with execution of the project agreement.



PROJECT AGREEMENT FORMAT

The Division Administrator and the State should agree on a format for the “Project
Agreement” document. Generally, the project agreement format previously being used
should be adequate provided it is revised to include information on the Federal share of
eligible project costs. -
For illustrative purposes, a sample “Project Agreement” is attached. The State may
also use an electronic version of the project agreement. Questions concemning use of an
electronic format should be directed to Minnie Baskerville, Finance Division,

HFS-20, (202-366-2924).

ESTABLISHMENT OF FEDERAL SHARE

When the FHWA acts on the project agreement, the Federal share of eligible project costs
must be established, either as a pro rata or lump sum amount, following the requirements
in 23 CFR 630.106(f).

There are instances when States may increase the effective Federal share of projects
based on other provisions in Title 23, such as application of toll credits approved under
23 U.S.C. 120(;). When this occurs, it is suggested a comment to this regard be included
on the project agreement, for example, under the “Other” section of the attached sample
project agreement.

Likewise, if other arrangements effecting Federal funding or non-Federal matching
provisions, including tapered share or donations or use of other Federal agency funds as
permitted under Title 23 are known at the time the project agreement is executed, it is
suggested these also be noted on the agreement.

ADVANCE CONSTRUCTION
An advance construction project should be processed in the same manner as a regular
Federal-aid project, with a project agreement being executed at the time the State is
authorized to proceed with the advance construction project. The only exception is that
the FHWA authorization does not constitute a commitment of Federal funds on the
project, and this should appropriately be stated on the project agreement.

MODIFICATION OF PROJECT AGREEMENT

Modification of project agreements should continue to be processed in accordance with
the requirements in 23 CFR 630, Subpart C. A samp:e Modification of Federal-Aid



Project Agreement form is contained in the Federal-Aid Policy Guide (NS 23
CFR 630C). A State may use an electronic modification of project agreement format.

At some future point, FHWA Headquarters will initiate the rulemaking process to combine the
requirements for project authorizations and project agreements found in 23 CFR 630, Subpart A .
and C. In the interim, the above guidance should be followed.

Questions on this memorandum may be directed to Jack Wasley (202-366-4658) or Jim Overton
(202-366-4653) of my office.

Dwight A. Horne

Attachment

Federal Highway Administration
HNG-12:JMOverton:cad:64653:10/15/98

cc: GAHNG12\98IMO_12.209

HNG-1 HNG-10 HNG-12 HFS-20 HFS=4p
Official File, 3134 Reader HNG-12
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I. GENERAL

1. These contract provisions shall apply to all work
performed on the contract by the contractor's own
organization and with the assistance of workers under
the contractor’s immediate superintendence and to all
work performed on the contract by piecework, station
work, or by subcontract.

2. Except as otherwise provided for in each section,
the contractor shall insert in each subcontract all of the
stipulations contained in these Required Contract
Provisions, and further require their inclusion in any
lower tier subcontract or purchase order that may in
turn be made. The Required Contract Provisions shall
not be incorporated by reference in any case. The

prime contractor shall be responsible for compliance -

by any subcontractor or lower tier subcontractor with
these Required Contract Provisions.

3. A breach of any of the stipulations contained in
these Required Contract Provisions shall be sufficient
grounds for termination of the contract.

4. A breach of the following clauses of the Required
Contract Provisions may also be grounds for debar-
ment as provided in 29 CFR 5.12:

Section I, paragraph 2;
Section IV, paragraphs 1, 2, 3, 4, and 7,
Section V, paragraphs 1 and 2a through 2g.
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5. Disputes arising out of the labor standards pro-
visions of Section IV (except paragraph 5) and Section
V of these Required Contract Provisions shall not he
subject to the general disputes clause of this contract.
Such disputes shall be resolved in accordance with the

procedures of the U.S. Department of Labor (DOL) as

set forth in 29 CFR 5, 6, and 7. Disputes within the
meaning of this clause include disputes between the
contractor (or any of its subcontractors) and the con-
tracting agency, the DOL, or the contractor’s ernploy—
ees or their representatives. B —

6. Selection of Labor: During the performance of
this contract, the contractor shall not:

a. discriminate against labor from any other State,
possession, or territory of the United States (except for
employment preference for Appalachian contracts,
when applicable, as specified in Attachment A), or

b. employ convict labor for any purpose within
the limits of the project unless it is labor performed by
convicts who are on parole, supervised release, or pro-
bation.

Il. NONDISCRIMINATION

(Applicable to all Federal-aid construction contracts
and to all related subcontracts of $10,000 or more.)

1. Equal Employment Opportunity: Equal
employment opportu nity (EEO) requirements not fo
discriminate and to take affirmative action to assure
equal opportunity as set forth under laws, executive
orders, rules, regulations (28 CFR 35, 29 CFR 1630 and
41 CPR 60) and orders of the Secretary of Labor as
modified by the provisions prescribed herein, and
imposed. pursuant to 23 U.S.C. 140 shall constitute the
EEO and specific affirmative action standards for the
contractor’s project activities under this contract. The
Equal Opportunity Construction Contract Specifications
set forth under 41 CFR 60-4.3 and the provisions of the
American Disabilities Act of 1990 (42 U.S.C. 12101 et
seq.) set forth under 28 CFR 35 and 29 CFR 1630 are
incorporated by reference in this contract. In the exe-
cution of this contract, the contractor agrees to comply
with the following minimum specific requn‘ement
activities of EEQ: —
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a. The contractor will work with the State highway
agency (SHA) and the Federal Government in carrying
out EEQ obligations and in their review of his/her
activities under the contract.

b. The contractor will accept as his operating
policy the following statement:

“It is the policy of this Company to assure that appli-
cants are employed, and that employees are treated
during employment, without regard to their race,
religion, sex, colot, national origin, age or disability.
Such action shall include: employment, upgrading,
demotion, or transfer; recrvuitment or recruitment
advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for train-
ing, including apprenticeship, preapprenticeship,
and/or on-the-job training.”

2. EEO Officer: The contractor will designate and
make known to the SHA contracting officers an EEO
Officer who will have the responsibility for and must
be capable of effectively administering and promoting
an active contractor program of EEO and who must be
assigned adequate authority and responsibility to do
s0.

3. Dissemination of Policy: All members of the
contractor’s staff who are authorized to hire, supervise,
promote, and discharge employees, or who recom-
mend such action, or who are substantially involved in
such action, will be made fully cognizant of, and will
implement, the contractor’s EEO policy and contractu-
al responsibilities to provide EEO in each grade and
classification of employment. To ensure that the above
agreement will be met, the following actions will be
taken as a minimum:

a. Periodic meetings of supervisory and personnel
office employees will be conducted before the start of
work and then not less often than once every six
months, at which time the contractor’'s EEO policy and
its implementation will be reviewed and explained.
The meetings will be conducted by the EEO Officer.

b. All new supervisory or personnel office employ-
ees will be given a thorough indoctrination by the EEO
Officer, covering all major aspects of the contractor’s
EEO obligations within thirty days following their
reporting for duty with the contractor.

c. All personnel who are engaged in direct recruit-
ment for the project will be instructed by the EEO
Officer in the contractor’s procedures for locating and
hiring minority group employees.

d. Notices and posters setting forth the contractor’s

EEO policy will be placed in areas readily accessible to .

employees, applicants

for employment and potential
employees. - . -

e. The contractor’s EEO policy and the procedures
to implement such policy will be brought to the atten-
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tion of employees by means of meetings, employee
handbooks, or other appropriate means.

4. Recruitment: When advertising for employees,
the contractor will include in all advertisements for
employees the notation: “An Equal Opportunity
Employer.” All such advertisements will be placed in
publications having a large circulation among minority
groups in the area from which the project work force
would normally be derived.

a. The contractor will, unless precluded by a valid
bargaining agreement, conduct systematic and direct
recruitment through public and private employee
referral sources likely to yield qualified minority group
applicants. To meet this requirement, the contractor
will identify sources of potential minority group
employees, and establish with such identified sources
procedures whereby minority group applicants may
be referred to the contractor for employment
consideration.

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals,
he is expected to observe the provisions of that agree-
ment to the extent that the system permits the contrac-
tor's compliance with EEOQ contract provisions. (The
DOL has held that where implementation of such
agreements have the effect of discriminating against
minorities or women, or obligates the contractor to do
the same, such implementation violates Executive
Order 11246, as amended.)

¢. The contractor will encourage his present employ-
ees to refer minority group applicants for employment.
Information and procedures with regard to referring
minority group applicants will be discussed with
employees.

5. Personnel Actions: Wages, working conditions,
and employee benefits shall be established and admin-
istered, and personnel actions of every type, including
hiring, upgrading, promotion, transfer, demotion, lay-
off, and termination, shall be taken without regard to
race, color, religion, sex, national origin, age or dis-
ability. The following procedures shall be followed:

a. The contractor will conduct periodic inspections
of project sites to_insure that working conditions and
employee facilities do not indicate discriminatory treat-
ment of project site personnel.

b. The contractor will periodically evaluate the
spread of wages paid within each classification to
determine any evidence of discriminatory wage
practices.

¢. The contractor will periodically review selected
personnel actions in depth to determine whether there
is evidence of discrimination. Where evidence is
found, the contractor will promptly take corrective
action. If the review indicates that the discrimination
may extend beyond the actions reviewed, such correc-
tive action shall include all affected persons.
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d. The contractor will promptly investigate all com-
plaints of alleged discrimination made to_the contractor
in connection with his obligations under this contract,
will attempt to resolve such complaints, and will take
appropriate corrective action within a reasonable time.
If the investigation indicates that the discrimination
may affect persons other than the complainant, such
corrective action shall include such other persons.
Upon completion of each investigation, the contractor
will inform every complainant of all of his avenues of
appeal.

6. Training and Promotion:

a. The contractor will assist in locating, qualifying,
and increasing the skills of minority group and women
employees, and applicants for employment.

b. Consistent with the contractor’s work _force
requirements and as permissible under Federal and
State regulations, the contractor shall make full use of
training programs, i.e., apprenticeship, and on-the-job
training programs for the geographical area of contract
performance. Where feasible, 25 percent of appren-
tices or trainees in each occupation shall be in their
first year of apprenticeship or training. In the event a
special provision for training is provided under this
contract, this subparagraph will be superseded as indi-
cated in the special provision.

c. The contractor will advise employees and appli-
cants for employment of available training programs
and entrance requirements for each.

d. The contractor will periodically review the train-
ing and promotion potential of minority group and
women employees and will encourage eligible
employees to apply for such training and promotion.

7. Unions: If the contractor relies in whole or in
part upon unions as a source of employees, the con-
tractor will use his/her best efforts to obtain the coop-
eration of such unions to increase opportunitiés for
minority groups and women within the unions, and to
effect referrals by such unions of minority and female
employees. Actions by the contractor either directly or
through a contractor’s association acting as agent will
include the procedures set forth below:

a. The contractor will use best efforts to develop, in
cooperation with the unions, joint training programs
aimed toward qualifying more minority group mem-
bers and women for membership in the unions and
increasing the skills of minority group employees and
women so that they may qualify for higher paying
employment.

b. The contractor will use best efforts to incorporate
an EEO clause into each union agreement to the end
that such union will be contractually bound to refer
applicants without regard to their race, color, religion,
sex, national origin, age or disability.

c. The contractor is to obtain information as to the
referral practices and policies of the labor union except
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that to the extent such information is within the exclu-
sive possession of the labor union and such labor
union refuses to furnish such information to the con-
tractor, the contractor shall so certify to the SHA and
shall set forth what efforts have been made to obtain
such information.

d. In_the event the union is unable to provide the
contractor with a reasonable flow of minority and
women referrals within the time limit set forth in the
collective bargaining agreement, the contractor will,
through independent recruitment efforts, fill the
employment vacancies without regard to race, color,
religion, sex, national origin, age or disability; making
full efforfs to obtain qualified and/or qualifiable minor-
ity group persons and women. (The DOL has held that
it shall be no excuse that the union with which the
contractor has a collective bargaining agreement pro-
viding for exclusive referral failed to refer minority
employees.) In the event the union referral practice
prevents the contractor from meeting the obligations
pursuant to Executive Order 11246, as amended, and
these special provisions, such contractor shall immedi-
ately notify the SHA.

8. Selection of Subcontractors, Procurement of
Materials and Leasing of Equipment: The contrac-
tor shall not discriminate on the grounds of race, color,
religion, ‘sex, national origin, age or disability in the
selection and retention of subcontractors, including
procurement of materials and leases of equipment.

a. The contractor shall notify all potential subcon-
tractors and suppliers of his/her EEO obligations under
this contract.

b. Disadvantaged business enterprises (DBE), 4s
defined in 49 CFR 23, shall have equal opportunity to
compete for and perform subcontracts which the con-
tractor enters into pursuant to this contract. The con-
tractor will use his best efforts to solicit bids from and
to utilize DBE subcontractors or subcontractors with
meaningful minority group and female representation
among their employees. Contractors shall obtain lists
of DBE construction firms from SHA personnel.

c. The contractor will use his best efforts to ensure
subcontractor compliance with their EEO obligations.

9. Records and Reports: The contractor shall
keep such records as necessary to document compli-
ance with the EEO requirements. Such records shall be
retained for a period of three years following comple-
tion of the contract work and shall be available at rea-
sonable times and places for inspection by authorized
representatives of the SHA and the FHWA. ,

a. The records kept by the contractor shall docu-
ment the following:

(1) The number of minority and nonminority group
members and women employed in each work classifi-
cation on the project;
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(2) The progress and efforts being made in coop-
eration with unions, when applicable, to increase
employment opportunities for minorities and women;

(3) The progress and efforts being made in locat-
ing, hiring, training, qualifying, and upgrading min-
ority and female employees; and

(4) The progress and efforts being made in secur-
ing the services of DBE subcontractors or subcontrac-
tors with meaningful minority and female representa-
tion among their employees. T
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b. The contractors will submit an annual report to
the SHA each July for the duration of the project, indi-
cating the number of minority, women, and non-
minority group employees currently engaged in each
work classification required by the contract work. This
information is to be reported on Form FHWA-1391. If
on-the job training is being required by special provi-
sion, the contractor will be required to collect and
report training data.

lll. NONSEGREGATED FACILITIES

(Applicable to all Federal-aid construction contracts
and to all related subcontracts of $10,000 or more.)

a. By submission of this bid, the execution of this
contract or subcontract, or the consummation of this
material supply agreement or purchase order, as appro-
priate, the bidder, Federal-aid construction contractor,
subcontractor, material supplier, or vendor, as appro-
priate, certifies that the firm does not maintain or pro-
vide for its employees any segregated facilities at any
of its establishments, and that the firm does not permit
its employees to perform their services at any location,
under its control, where segregated facilities are main-
tained. The firm agrees that a breach of this certifica-
tion is a violation of the EEO provisions of this con-
tract. The firm further certifies that no employee will
be denied access to adequate facilities on the basis of
sex or disability.

b. As used in this certification, the term “segregated
facilities” means any waiting rooms, work areas,
restrooms and washrooms, restaurants and other eating
areas, timeclocks, locker rooms, and other storage or
dressing areas, parking lots, drinking fountains, recre-
ation or entertainment areas, transportation, and hous-
ing facilities provided for employees which are segre-
gated by explicit directive, or are, in fact, segregated on
the basis of race, color, religion, national origin, age or
disability, because of habit, local custom, or otherwise.
The only exception will be for the disabled when the
demands for accessibility override (e.g. disabled
parking).

c. The contractor agrees that it has obtained or will
obtain identical certification from proposed subcon-
tractors or material suppliers prior to award of subcon-
tracts or consummation of material supply agreements
of $10,000 or more and that it will retain such certifi-
cations in its files.
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IV. PAYMENT OF PREDETERMINED MINIMUM
WAGE

(Applicable to all Federal-aid construction contracts
exceeding $2,000 and to all related subcontracts,
except for projects located on roadways classified as
local roads or rural minor collectors, which are
exempt.)

1. General:

a. All mechanics and laborers employed or working
upon the site of the work will be paid unconditionally
and not less often than once a week and without sub-
sequent deduction or rebate on any account [except
such payroll deductions as are permitted by regulations
(29 CFR 3) issued by the Secretary of Labor under the
Copeland Act (40 U.S.C. 276¢)] the full amounts of
wages and bona fide fringe benefits (or cash equiva-
lents thereof) due at time of payment. The payment
shall be computed at wage rates not less than those
contained in the wage determination of the Secretary of
Labor (hereinafter “the wage determination”) which is
attached hereto and made a part hereof, regardless of
any contractual relationship which may be alleged to
exist between the confractor or its subcontractors and
such laborers and mechanics. The wage determination
(including any additional classifications and wage rates
conformed under paragraph 2 of this Section IV and
the DOL poster (WH-1321) or Form FHWA-1495) shall
be posted at all times by the contractor and its sub-
contractors at the site of the work in a prominent and
accessible place where it can be easily seen by the
workers. For the purpose of this Section, contributions
made or costs reasonably anticipated for bona fide
fringe benefits under Section 1(b)(2) of the Davis-
Bacon Act (40 U.S.C. 276a) on behalf of laborers or
mechanics are considered wages paid to such laborers
or mechanics, subject to the provisions of Section IV,
paragraph 3b, hereof. Also, for the purpose of this
Section, regular contributions made or costs incurred
for more than a weekly period (but not less often than
quarterly) under plans, funds, or programs, which
cover the particular weekly period, are deemed to be
constructively made or incurred during such weekly
period. Such laborers and mechanics shall be paid the
appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually
performed, without regard to skill, except as provided
in paragraphs 4 and 5 of this Section IV.

b. Laborers or mechanics performing work in more
than one classification may be compensated at the rate
specified for each classification for the time actually
worked therein, provided, that the employer’s payroll
records accurately set forth the time spent in each
classification in which work is performed.

c. All rulings and interpretations of the Davis-Bacon
Act and related acts contained in 29 CFR 1, 3, and 5 are
herein incorporated by reference in this contract.
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2. Classification:

a. The SHA contracting officer shall require that any
class of laborers or mechanics employed under the
contract, which is not listed in the wage determination,
shall be classified in conformance with the wage
determination.

b. The contracting officer shall approve an addi-
tional classification, wage rate and fringe benefits only
when the following criteria have been met:

(1) the work to be performed by the additional
classification requested is not performed by a classifi-
cation in the wage determination;

(2) the additional classification is utilized in the
area by the construction industry;

(3) the proposed wage rate, including any bona
fide fringe benefits, bears a reasonable relationship to
the wage rates contained in the wage determination;
and

(4} with respect to helpers, when such a classifi-
cation prevails in the area in which the work is per-
formed.

c. If the contractor or subcontractors, as appropri-
ate, the laborers and mechanics (f known) to be
employed in the additional classification or their repre-
sentatives, and the contracting officer agree on the
classification and wage rate (including the amount des-
ignated for fringe benefits where appropriate), a report
of the action taken shall be sent by the contracting offi-
cer to the DOL, Administrator of the Wage and Hour
Division, Employment Standards Administration,
Washington, D.C. 20210. The Wage and Hour
Administrator, or an authorized representative, will
approve, modify, or disapprove every additional classi-
fication action within 30 days of receipt and so advise
the contracting officer or will notify the contracting
officer within the 30-day period that additional time is
necessary.

d. In the event the contractor or subcontractors, as
appropriate, the laborers or mechanics to be employed
in the additional classification or their representatives,
and the contracting officer do not agree on the pro-
posed classification and wage rate (including the
amount designated for fringe benefits, where appropri-
ate), the contracting officer shall refer the questions,
including the views of all interested parties and the rec-
ommendation of the contracting officer, to the Wage
and Hour Administrator for determination.  Said
Administrator, or an authorized representative, will
issue a determination within 30 days of receipt and so
advise the contracting officer or will notify the
contracting officer within the 30-day period that addi-
tional time is necessary

e. The wage rate (including fringe benefits where
appropriate) determined pursuant to paragraph 2c or
2d of this Section IV shall be paid to all workers
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performing work in the additional classification from
the first day on which work is performed in the
classification.

3.

a. Whenever the minimum wage rate prescribed in
the contract for a class of laborers or mechanics
includes a fringe benefit which is not expressed as an
hourly rate, the contractor or subcontractors, as appro- .
priate, shall either pay the benefit as stated in the wage —
determination or shall pay another bona fide frmge
benefit or an hourly case equivalent thereof.

Payment of Fringe Benefits:

b. If the contractor or subcontractor, as appropriate,
does not make payments to a trustee or other third per-
son, he/she may consider as a part of the wages of any
laborer or mechanic the amount of any costs reason-
ably anticipated in providing bona fide fringe benefits_
under a plan or program, provided, that the Secretary
of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account
assets for_the meetmg of obligations under the plan or
program.

4. Apprentices and Trainees (Programs of the
U.S. DOL) and Helpers:

a. Apprentices:

(1) Apprentices will be permitted to work at less'
than the predetermined rate for the work they per-
formed when they are employed pursuant to and indi-
vidually registered in a bona fide apprenticeship pro-
gram registered with the DOL, Employment and
Training Administration, Bureau of Apprenticeship and_
Training, or with a State apprenticeship agency recog-
nized by the Bureau, or if a person is employed in
his/her first 90 days of probationary employment as an
apprentice in such an apprenticeship program, who is-
not individuaily registered in the program, but who has
been certified by the Bureau of Apprenticeship and
Training or a State apprenticeship agency (where
appropriate) to be eligible for probationary employ—
ment as an apprentice.

(2) The zllowable ratio of apprentices to journey-
man-level employees on the job site in any craft classi-
fication shall not be greater than the ratio permitted to
the contractor as to the entire work force under the
registered program. Any employee listed on a payroll
at an apprentice wage rate, who is not registered or
otherwise employed as stated above, shall be paid not
less than the applicable wage rate listed in the wage
determination for the classification of work actually
performed. In addition, any apprentice performing
work on the job site in excess of the ratio permitted
under the registered program shall be paid not less
than the applicable wage rate on the wage determina-
tion for the work actually performed. Where a con-
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tractor or subcontractor is performing construction on
a project in a locality other than that in which its pro-
gram , is
registered, the ratios and wage rates (expressed in per-
centages of the journeyman-level hourly rate) specified
in the contractor’'s or subcontractor’s registered pro-
gram shall be observed.

(3) Every apprentice must be paid at not less than
the rate specified in the registered program for the
apprentice’s level of progress, expressed as a percent-
age of the journeyman-level hourly rate specified in the
applicable wage determination. Apprentices shall be
paid fringe benefits in accordance with the provisions
of the apprenticeship program. If the apprenticeship
program does not specify fringe benefits, apprentices
must be paid the full amount of fringe benefits listed
on the wage determination for the applicable classifi-
cation. If the Administrator for the Wage and Hour
Division determines that a different practice prevails for
the applicable apprentice classification, fringes shall be
paid in accordance with that determination.

(4) In the event the Bureau of Apprenticeship and
Training, or a State apprenticeship agency recognized
by the Bureau, withdraws approval of an apprentice-
ship program, the contractor or subcontractor will no
longer be permitted to utilize apprentices at less than
the applicable predetermined rate for the comparable
work performed by regular employees until an accept-
able program is approved. :

b. Trainees:

(1) Except as provided in 29 CFR 5.16, trainees will
not be permitted to work at less than the predeter-
mined rate for the work performed unless they are
employed pursuant to and individually registered in a
program which has received prior approval, evidenced
by formal certification by the DOL, Employment and
Training Administration.

(2) The ratio of trainees to journeyman-level
employees on the job site shall not be greater than per-
mitted under the plan approved by the Employment
and Training Administration. Any employee listed on
the payroll at a trainee rate who is not registered and
participating in a training plan approved by the
Employment and Training Administration shall be paid
not less than the applicable wage rate on the wage
determination for the classification of work actually
performed. In addition, any trainee performing work
on the job site in excess of the ratio permitted under
the registered program shall be paid not less than the
applicable wage rate on the wage determination for the
work actually performed.

(3) Every trainee must be paid at not less than the
rate specified in the approved program for his/her level
of progress, expressed as a percentage of the journey-
man-level hourly rate specified in the applicable wage
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determination. Trainees shall be paid fringe benefits in
accordance with the provisions of the trainee program.
If the trainee program does not mention fringe bene-
fits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division deter-
mines that thereis an apprenticeship program associ-
ated with the corresponding journeyman-level wage
rate on the wage determination which provides for less
than full fringe benefits for apprentices, in which case
such trainees shall receive the same fringe benefits as
apprentices.

4) In the event the Employment and Training
Administration withdraws approval of a training pro-
gram, the contractor or subcontractor will no longer be
permitted to utilize trainees at less than the applicable
predetermined rate for the work performed until an
acceptable program is approved.

c. Helpers:

Helpers will be permitted to work on a project if the
helper classification is specified and defined on the
applicable wage determination or is approved pursuant
to the conformance procedure set forth in Section IV.2.
Any worker listed on a payroll at a helper wage rate,
who is not a helper under an approved definition, shall
be paid not less than the applicable wage rate on the
wage determination for the classification of work actu-
ally performed.

5. Apprentices and Trainees (Programs of the
U.S. DOT):

Apprentices and trainees working under apprentice-
ship and skill training programs which have been cer-
tified by the Secretary of Transportation as promoting
EEQ in connection with Federal-aid highway construc-
tion programs are not subject to the requirements of
paragraph 4 of this Section IV. The straight time hourly
wage rates for apprentices and trainees under such
programs will be established by the particular pro-
grams. The ratio of apprentices and trainees to jour-
neymen shall not be greater than permitted by the
terms of the particular program.

6. Withholding:

The SHA shall upon its own action or upon written
request of an authorized representative of the DOL
withhold, or cause to be withheld, from the contractor
or subcontractor under this contract or any other
Federal contract with the same prime contractor, or any
other Federally-assisted contract subject to Davis-Bacon
prevailing wage requirements which is held by the
same prime contractor, as much of the accrued pay-
ments or advances as may be considered necessary to
pay laborers and mechanics, including apprentices,
trainees, and helpers, employed by the contractor or
any subcontractor the full amount of wages required by
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the contract. In the event of failure to pay any labor-
er or mechanic, including any apprentice, trainee, or
helper, employed or working on the site of the work,
all or part of the wages required by the contract, the
SHA contracting officer may, after written notice to the
contractor, take such action as may be necessary to
cause the suspension of any further payment, advance,
or guarantee of funds until such violations have
ceased.

7. Overtime Requirements:

No contractor or subcontractor contracting for any
part of the contract work which may require or involve
the employment of laborers, mechanics, watchmen, or
guards (including apprentices, trainees, and helpers

described in paragraphs 4 and 5 above) shall require or -

permit any laborer, mechanic, watchman, or guard in
any workweek in which he/she is employed on such
work, to work in excess of 40 hours in such workweek
unless such laborer, mechanic, watchman, or guard
receives compensation at a rate not less than one-and-
one-half times his/her basic rate of pay for all hours
worked in excess of 40 hours in such workweek.

8. Violation:

Liability for Unpaid Wages; Liquidated Damages: In
the event of any violation of the clause set forth in
paragraph 7 above, the contractor and any subcontrac-
tor responsible thereof shall be liable to the affected
employee for his/her unpaid wages. In addition, such
contractor and subcontractor shall be liable to the
United States (in the case of work done under contract
for the District of Columbia or a territory, to such
District or to such territory) for liquidated damages.
Such liquidated damages shall be computed with
respect to each individual laborer, mechanic, watch-
man, or guard employed in violation of the clause set
forth in paragraph 7, in the sum of $10 for each calen-
dar day on which such employee was required or per-
mitted to work in excess of the standard work week of
40 hours without payment of the overtime wages
required by the clause set forth in paragraph 7.

9. Withholding for Unpaid Wages and
Liquidated Damages:

The SHA shall upon its own action or upon written
request of any authorized representative of the DOL
withhold, or cause to be withheld, from any monies
payable on account of work performed by the con-
tractor or subcontractor under any such contract or any
other Federal contract with the same prime contractor,
or any other Federally-assisted contract subject to the
Contract Work Hours and Safety Standards Act, which
is held by the same prime contractor, such sums as
may be determined to be necessary to satisfy any
liabilities of such contractor or subcontractor for
unpaid wages and liquidated damages as provided in
the clause set forth in paragraph 8 above.
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V. STATEMENTS AND PAYROLLS

(Applicable to-all Federal-aid construction contracts
exceeding $2,000 and to all related subcontracts,
except for projects located on roadways classified as
local roads or rural collectors, which are exempt.)

1. Compliance with Copeland Regulations
(29 CFR 3):

The contractor shall comply with the Copeland
Regulations of the Secretary of Labor Wthh are herein
incorporated by reference.

2. Payrolls and Payroll Records:

a. Payrolls and basic records relating thereto shall be
maintained by the contractor and each subcontractor
during the course of the work and preserved for a
period of 3 years from the date of completion of the
contract for all laborers, mechanics, apprentices,
trainees, watchmen, helpers, and guards working at the
site of the work.

b. The payroll records shall contain the name, social
security number, and address of each such employee;
his or her correct classification; hourly -rates of wages
paid (including rates of contributions or costs antici-
pated for bona fide fringe benefits or cash equivalent
thereof the types described in Section 1(b)(2)(B) of the
Davis Bacon Act); daily and weekly number of hours
worked; deductions made; and actual wages paid. In
addition, for Appalachian contracts, the payroll records
shall contain a notation indicating whether the em-
ployee does, or does not, normally reside in the labor
area as defined in Attachment A, paragraph 1.
Whenever the Secretary of Labor, pursuant to Section
IV, paragraph 3b, has found that the wages of any
laborer or mechanic include the amount of any costs
reasonably anticipated in providing benefits under a
plan or program described in Section 1(b)2)(B) of the
Davis Bacon Act, the contractor and each subcontrac-
tor shall maintain records which show that the com-
mitment to provide such benefits is enforceable, that
the plan or program is financially responsible, that the
plan or program has been communicated in writing to
the laborers or mechanics affected, and show the cost
anticipated or the actual cost incurred in providing
benefits.  Contractors or subcontractors employing
apprentices or trainees under approved programs shall
maintain written evidence of the registration of appren-
tices and trainees, and ratios and wage rates prescnbed
in the applicable programs.

c. Each contractor and subcontractor shall fumlsh
each week in which any contract work is performed,
to the SHA resident engineer a payroll of wages paid
each of its employees (including apprentices, trainees,
and helpers, described in Section 1V, paragraphs 4 and
5, and watchmen and guards engaged on work during
the preceding weekly payroll period). The payroll
submitted shall set out accurately and completely all of
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the information required to be maintained under para-
graph 2b of this Section V. This information may be
submitted in any form desired. Optional Form WH-347
is available for this purpose and may be purchased
from the Superintendent of Documents (Federal stock
number 029-005-0014-1), U.S. Government Printing
Office, Washington, D.C. 20402. The prime contractor
is responsible for the submission of copies of payrolls
by all subcontractors.

d. Each payroll submitted shall be accompanied by
a “Statement of Compliance,” signed by the contractor
or subcontractor or his/her agent who pays or super-
vises the payment of the persons employed under the
contract and shall certify the following:

(1) that the payroll for the payroll period contains
the information required to be maintained under para-
graph 2b of this Section V and that such information is
correct and complete;

(2) that such laborer or mechanic (inchuding each
helper, apprentice, and trainee) employed on the con-
tract during the payroll period has been paid the full
weekly wages earned, without rebate, either directly or
indirectly, and that no deductions have been made
either directly or indirectly from the full wages earned,
other than permissible deductions as set forth in the
Regulations, 29 CFR 3;

(3} that each laborer or mechanic has been paid
not less that the applicable wage rate and fringe bene-
fits or cash equivalent for the classification of worked

performed, as specified in the applicable wage deter- -

mination incorporated into the contract.

e. The weekly submission of a properly executed
certification set forth on the reverse side of Optional
Form WH-347 shall satisfy the requirement for submis-
sion of the “Statement of Compliance” required by
paragraph 2d of this Section V.

f. The falsification of any of the above certifications

may subject the contractor to civil or criminal prosecu-
tion under 18 U.S.C. 1001 and 31 U.S.C. 231.

g. The contractor or subcontractor shall make the
records required under paragraph 2b of this Section V
available for inspection, copying, or transcription by
authorized representatives of the SHA, the FHWA, or
the DOL, and shall permit such representatives to inter-
view employees during working hours on the job. If
the contractor or subcontractor fails to submit the
required records or to make them available, the SHA,
the FHWA, the DOL, or all may, after written notice to
the contractor, sponsor, applicant, or owner, take such
actions as may be necessary to cause the suspension of
any further payment, advance, or guarantee of funds.
Furthermore, failure to submit the required records
upon request or to make such records available may be
grounds for debarment action pursuant to 29 CFR 5.12.
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V1. RECORD OF MATERIALS, SUPPLIES, AND
LABOR

1. On all Federal-aid contracts on the National
Highway System, except those which provide solely for
the installation of protective devices at railroad grade
crossings, those which are constructed on a force
account or direct labor basis, highway beautification
contracts, and contracts for which the total final con-
struction cost for roadway and bridge is less than
$1,000,000 (23 CFR 635) the contractor shall:

a. Become familiar with the list of specific materi-
als and supplies contained in Form FHWA-47,
“Statement of Materials and Labor Used by Coniractor
of Highway Construction Involving Federal Funds,”
prior to the commencement of work under this con-
tract.

b. Maintain a record of the total cost of all mate-
rials and supplies purchased for and incorporated in
the work, and also of the quantities of those specific
materials and supplies listed on Form FHWA-47, and in
the units shown on Form FHWA-47.

¢. Furnish, upon the completion of the contract,
to the SHA resident engineer on Form FHWA-47
together with the data required in paragraph 1b relative
to materials and supplies, a final labor summary of all
contract work indicating the total hours worked and
the total amount earned.

2. At the prime contractor’s option, either a single
report covering all contract work or separate reports
for the contractor and for each subcontract shall be
submitted.

VIl. SUBLETTING OR ASSIGNING THE
CONTRACT

1. The contractor shall perform with its own organi-
zation contract work amounting to not less than 30 per-
cent (or a greater percentage if specified elsewhere in
the contract) of the total original contract price, exclud-
ing any specialty items designated by the State.
Specialty items may be performed by subcontract and
the amount of any such specialty items performed may
be deducted from the total original contract price
before computing the amount of work required to be
performed by the contractor’s own organization (23
CFR 635).

a. “Its own organization” shall be construed to
include only workers employed and paid directly by
the prime contractor and equipment owned or rented
by the prime contractor, with or without operators.
Such term does not include employees or equipment
of a subcontractor, assignee, or agent of the prime
contractor.

b. “Specialty Items” shall be construed to be
limited to work that requires highly specialized knowl-
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edge, abilities, or equipment not ordinarily available in
the type of contracting organizations qualified and
expected to bid on the contract as a whole and in
general are to be limited to minor components of the
overall contract.

2. The contract amount upon which the require-
ments set forth in paragraph 1 of Section VII is com-
puted includes the cost of material and manufactured
products which are to be purchased or produced by
the contractor under the contract provisions.

3. The contractor shall furnish (a) a competent
superintendent or supervisor who is employed by the
firm, has full authority to direct performance of the
work in accordance with the contract requirements,
and is in charge of all construction operations (regard-
less of who performs the work) and (b) such other of

its own organizational resources (supervision, manage--

ment, and engineering services) as the SHA contracting
officer determines is necessary to assure the perfor-
mance of the contract.

4. No portion of the contract shall be sublet,
assigned or otherwise disposed of except with the writ-
ten consent of the SHA contracting officer, or autho-
rized representative, and such consent when given
shall not be construed to relieve the contractor of any
responsibility for the fulfillment of the contract.
Written consent will be given only after the SHA has
assured that each subcontract is evidenced in writing
and that it contains all pertinent provisions and
requirements of the prime contract.

Vill. SAFETY: ACCIDENT PREVENTION

1. In the performance of this contract the contractor
shall comply with all applicable Federal, State, and
local laws governing safety, health, and sanitation (23
CFR 635). The contractor shall provide all safeguards,
safety devices and protective equipment and take any
other needed actions as it determines, or as the SHA
contracting officer may determine, to be reasonably
necessary to protect the life and health of employees
on the job and the safety of the public and to protect
property in connection with the performance of the
work covered by the contract.

2. It is a condition of this contract, and shall be
made a condition of each subcontract, which the con-
tractor enters into pursuant to this contract, that the
contractor and any subcontractor shall not permit any

employee, in performance of the contract, to work in

surroundings or under conditions which are unsani-
tary, hazardous or dangerous to his/her health or
safety, as determined under construction safety and
health standards (29 CFR 1926) promulgated by the
Secretary of Labor, in accordance with Section 107 of

the Contract Work Hours and Safety Standards Act (40

U.S.C. 333).
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3, Pursuant to 29 CFR 1926.3, it is a condition of this
contract that the Secretary of Labor or authorized rep--
resentative thereof, shall have right of entry to any site
of contract performance to inspect or investigate the—
matter of compliance with the construction safety and
health standards and to carry out the duties of the
Secretary under Section 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C. 333).

IX. FALSE STATEMENTS CONCERNING HIGH-
WAY PROJECTS

In order to assure high quality and durable con-
struction in conformity with approved plans and spec--
ifications and a high degree of reliability on statements -
and representations made by engineers, coniractors,
suppliers, and workers on Federal-aid highway
projects, it is essential that all persons concerned with
the project perform their functions as carefully,
thoroughly, and honestly as possible. Willful falsifica-~
tion, distortion, or misrepresentation with respect to
any facts related to the project is a violation of Federal
law. To prevent any misunderstanding regarding the
seriousness of these and similar acts, the following
notice shall be posted on each Federal-ald highway
project (23 CFR 635).in one or more places where it is_
readily available to all persons concerned with the
project: : -

NOTICE TO ALL PERSONNEL ENGAGED ON
FEDERAL-AID HIGHWAY PROJECTS

18 U.S.C. 1020 reads as follows: _

“Whoever, being an officer, agent, or employee of tbe ,
United States, or of any State or Territory, or whoever,
whether a person, association, firm, or corporation,
knowingly makes any false statement, false represenia-_
tion, or false report as to the character, quality, quanti-
1y, or cost of the material used or to be used, or the
quam‘zty or quality of the wor/e performed or to be
submzsszon of plans, maps specifications, contmcts orw
costs of construction on any bighway or related project
submitted for approval to the Secretary of Transpor-
tation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect o
the character, quality, quantity, or cost of any work per-.
Jormed or to be performed, or materials furnished or to
be furnished, in connection with the construction of
any bighway or related project approved by tbe
Secretary of Transportation; or N

Whoever knowingly makes awny false statement or
Jalse representation as to material fact in any state-
ment, certificate, or veport submitted pursuant to provi-
sions of the Federal-aid Roads Act approved july 1,
1916, (39 Stat. 355), as amended and supplemented;

Shall be fined not more that $10,000 or imprisoned
not more than 5 years or both.”
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X. IMPLEMENTATION OF CLEAN AIR ACT AND
FEDERAL WATER POLLUTION CONTROL ACT

(Applicable to all Federal-aid construction contracts
and to all related subcontracts of $100,000 or more.)

By submission of this bid or the execution of this
contract, or subcontract, as appropriate, the bidder,
Federal-aid construction contractor, or subcontractor,
as appropriate, will be deemed to have stipulated as
follows:

1. That any facility that is or will be utilized in the
performance of this contract, unless such contract is
exempt under the Clean Air Act, as amended (42 U.S.C.
1857 et seq., as amended by Pub.L. 91-604), and under
the Federal Water Pollution Control Act, as amended
(33 U.S.C. 1251 et seq., as amended by Pub.L. 92-500),
Executive Order 11738, and regulations in implementa-
tion thereof (40 CFR 15) is not listed, on the date of
contract award, on the U.S. Environmental Protection
Agency (EPA) List of Violating Facilities pursuant to 40
CFR 15.20. i

2. That the firm agrees to comply and remain in
compliance with all the requirements of Section 114 of
the Clean Air Act and Section 308 of the Federal Water
Pollution Control Act and all regulations and guidelines
listed thereunder.

3. That the firm shall promptly notify the SHA of the

receipt of any communication from the Director, Office
of Federal Activities, EPA, indicating that a facility that
is or will be utilized for the contract is under consider-
ation to be listed on the EPA List of Violating Facilities.

4. That the firm agrees to include or cause to be
included the requirements of paragraph 1 through 4 of
this Section X in every nonexempt subcontract, and
further agrees to take such action as the government
may direct as a means of enforcing such requirements.

XI. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUN-
TARY EXCLUSION

1. Instructions for Certification—Primary
Covered Transactions:

(Applicable to alt Federal-aid contracts - 49 CFR 29)

a. By signing and submitting this proposal, the
prospective primary participant is providing the certifi-
cation set out below.

b. The inability of a person to provide the certifica- -

tion set out below will not necessarily result in denial
of participation in this covered transaction. The
prospective participant shall submit an explanation of
why it cannot provide the certification set out below.
The certification or explanation will be considered in
connection with the department or Agency's determi-
nation whether to enter into this transaction. However,
failure of the prospective primary participant to furnish

a certification or an explanation shall disqualify such a
person from participation in this transaction.

c. The certification in this clause is a material rep-
resentation of fact upon which reliance was placed
when the depariment or agency determined toc enter.
into this transaction. If it is later determined that the
prospective primary participant knowingly rendered an
erroneous certification, in addition to other remedies
available to the Federal Government, the department
or agency may terminate this transaction for cause of
default.

d. The prospective primary participant shall provide
immediate writtenr notice to the department or agency
to whom this proposal is submitted if any time the
prospective primary participant learns that its certifica-
tion was erroneous when submitted or has become
erroneous by reason of changed circumstances.

e. The terms “covered transaction,” “debarred,”
“suspended,” “ineligible,” “lower tier covered transac-
tion,” “participant,” “person,” “primary covered transac-
tion,” “principal,” “proposal,” and “voluntarily ex-
cluded,” as used in this clause, have the meanings set.
out in the Definitions and Coverage sections of rules
implementing Executive Order 12549. You may con-
tact the department or agency to which this proposal is
submitted for assistance in obtaining a copy of those
regulations.

f. The prospective primary participant agrees by
submitting this proposal that, should the proposed cov-
ered transaction be entered into, it shall not knowing-
ly enter into any lower tier covered transaction with a
person who is debarred, suspended, declared ineligi-
ble, or voluntarily excluded from participation in this
covered transaction, unless authorized by the depart-
ment or agency entering into this transaction.

g. The prospective primary participant further agrees
by submitting this proposal that it will include the
clause titled “Certification Regarding Debarment,
Suspension, Ineligibility and Voluntary Exclusion-
Lower Tier Covered Transaction,” provided by the
department or agency entering into this covered trans-
action, without modification, in all lower tier covered
transactions and in all solicitations for lower tier
covered transactions.

h. A participant in a covered transaction may rely
upon a certification of a prospective participant in a
lower tier covered transaction that is not debarred, sus-
pended, ineligible, or voluntarily excluded from the
covered transaction, unless it knows that the certifica-
tion is erroneous. A participant may decide the
method and frequency by which it determines the eli-
gibility of its principals. Each participant may, but is
not required to, check the nonprocurement portion of
the “Lists of Parties Excluded From Federal
Procurement or Nonprocurement Programs” (Nonpro-
curement List) which is compiled by the General
Services Administration.

Ap-F-10
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i. Nothing contained in the foregoing shall be con-
strued to require establishment of a system of records
in order to render in good faith the certification
required by this clause. The knowledge and informa-
tion of participant is not required to exceed that which
is normally possessed by a prudent person in the ordi-
nary course of business dealings.

j. Except for transactions authorized under para-
graph f of these instructions, if a participant in a cov-
ered transaction knowingly enters into a lower tier cov-
ered transaction with a person who is suspended,
debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other
remedies available to the Federal Government, the
department or agency may terminate this transaction
for cause or default.

* k ok ok ok ok ok

Certification Regarding Debarment, Suspen-
sion, Ineligibility and Voluntary Exclusion—
Primary Covered Transactions

1. The prospective primary participant certifies to
the best of its knowledge and belief, that it and its
principals:

a. Are not presently debarred, suspended, proposed
for debarment, declared ineligible, or voluntarily
excluded from covered transactions by any Federal
department or agency;

b. Have not within a 3-year period preceding this
proposal been convicted of or had a civil judgement
rendered against them for commission of fraud or a
criminal offense in connection with obtaining, attempt-
ing to obtain, or performing a public (Federal, State or
local) transaction or contract under a public transac-
tion; violation of Federal or State antitrust statutes or
commission of embezzlement, theft, forgery, bribery,

falsification or destruction of records, making false -

statements, or receiving stolen property;

c. Are not presently indicted for or otherwise crimi-
nally or civilly charged by a governmental entity
(Federal, State or local) with commission of any of the
offenses enumerated in paragraph 1b of this certifica-
tion; and

d. Have not within a 3-year period preceding this
application/proposal had one or more public transac-
tions (Federal, State or local) terminated for cause or
default.

2. Where the prospective primary participant is
unable to certify to any of the statements in this certi-
fication, such prospective participant shall attach an
explanation to this proposal.

#* ok ok ok ok ok Ok

2. Instructions for Certification - Lower Tier Covered
Transactions: (Applicable to all subcontracts, purchase
orders and other lower tier transactions of $25,000 or
more - 49 CFR 29)
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a. By signing and submitting this proposal, the
prospective lower tier is providing the certification set
out below.

b. The certification in this clause is a material repre-
sentation of fact upon which reliance was placed when
this transaction was entered into. If it is later deter
mined that the prospective lower tier participant know-
ingly rendered an erroneous certification, in addition to
other remedies available to the Federal Government,
the department, or agency with which this transaction
originated may pursue available remedies, including
suspension and/or debarment.

¢. The prospective lower tier participant shall pro-
vide immediate written notice to the person_to which
this proposal is submitted if at any time the prospec-
tive lower tier participant learns that its certification
was erroneous by reason of changed circumstances..

d. The terms “covered transaction,” “debarred,”
“suspended,” “ineligible,” “primary covered transac-
tion,” “participant,” “person,” “principal,” “proposal,”
and “voluntarily excluded,” as used in this clause, have
the meanings set out in the Definitions and Coverage
sections of rules implementing Executive Order 12549.
You may contact the person to which this proposal is
submitted for assistance in obtaining a copy of those
regulations.

e. The prospective lower tier participant agrees byi
submitting this proposal that, should the proposed cov-
ered transaction be entered into, it shall not knowing-
ly enter into any lower tier covered transaction with a
person who is debarred, suspended, declared ineligi-
ble, or voluntarily excluded from participation in this
covered transaction, unless authorized by the depart-
ment or agency with which this transaction originated.

f. The prospective lower tier participant further
agrees by submitting this proposal that it will include
this clause titled “Certification Regarding Debarment,
Suspension, Ineligibility and Voluntary Exclusion-
Lower Tier Covered Transaction,” without modifica-
tion, in all lower tier covered transactions and in all
solicitations for lower tier covered transactions.

g. A participant in a covered transaction may rely
upon a certification of a prospective participant ina
lower tier covered transaction that is not debarred, sus-
pended, ineligible, or voluntarily excluded from the
covered transaction, unless it knows that the certifica-
tion is erroneous. A participant may decide the
method and frequency by which it determines the eli-
gibility of its principals. Each participant may, but is
not required to, check the Nonprocurement List.

h. Nothing contained in the foregoing shall be con-
strued to require establishment of a system of records
in order to render in good faith the certification
required by this clause. The knowledge and informa-
tion of participants is not required to exceed that which
is normally possessed by a prudent person in the ordi-
nary course of business dealings. -
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i. Except for transactions authorized under para-
graph e of these instructions, if a participant in a cov-
ered transaction knowingly enters into a lower tier cov-
ered transaction with a person who is suspended,
debarred, ineligible, or voluntarily excluded from par-
ticipation in this transaction, in addition to other reme-
dies available to the Federal Government, the depart-
ment or agency with which this transaction originated
may pursue available remedies, mcludmg suspension

and/or debarment.
d ok ok ok ok ok K

Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion—Lower Tier
Covered Transactions:

1. The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its prin-
cipals is presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded
from participation in this transaction by any Federal
department or agency.

2. Where the prospective lower tier participant is
unable to certify to any of the statements in this certifi-
cation, such prospective participant shall attach an
explanation to this proposal.

* ok K Kk % X

Xil. CERTIFICATION REGARDING USE OF
CONTRACT FUNDS FOR LOBBYING

(Applicable to all Federal-aid construction contracts
and to all related sub(,ontracts Wthh exceed $100,000
- 49 CFR 20)

1. The prospective participant certifies, by signing
and submitting this bid or proposal, to the best of his
or her knowledge and belief, that:

a. No Federal appropriated funds have been paxd
or will be paid, by or on behalf of the undersigned, to
any person for influencing or attempting to influence
an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
connection with the awarding of any Federal contract,

the making of any Federal grant, the making of any

Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

b. If any funds other than Federal appropriated
funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or
employee of any Federal agency, a Member of
Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with
this Federal contract, grant, loan, or cooperative agree-
ment, the undersigned shall complete and submit
Standard Form-LLL, “Disclosure Form to Report
Lobbying,” in accordance with its instructions.

2. This certification is a material representation of
fact upon which reliance was placed when this trans-
action was made or entered into. Submission of this
certification is a prerequisite for making or entering
into this transaction imposed by 31 U.S.C. 1352. Any
person who fails to file the required certification shall
be subject to a civil penalty of not less than $10,000
and not more than $100,000 for each such failure.

3. The prospective participant also agrees by sub-
mitting his or her bid or proposal that he or she shall
require that the language of this certification be includ-
ed in all lower tier subcontracts, which exceed
$100,000 and that all such recipients shall certify and
disclose accordingly.

ATTACHMENT A—EMPLOYMENT PREFERENCE
FOR APPALACHIAN CONTRACTS

(Applicable to Appalachian contracts only.)

1. During the performance of this contract, the con-
tractor undertaking to do work which is, or reasonably
may be, done as on-site work, shall give preference to
qualified persons who regularly reside in the labor area
as designated by the DOL wherein the contract work is
situated, or the subregion, or the Appalachian counties
of the State wherein the contract work is situated,
except:

a. To the extent that qualified persons regularly
residing in the area are not available.

b. For the reasonable needs of the contractor to
employ supervisory or specially experienced personnel
necessary to assure an efficient execution of the con-
tract work. -

¢. For the obligation of the contractor to offer
employment to present or former employees as the
result of a lawful collective bargaining contract, pro-
vided that the number of nonresident persons
employed under this subparagraph 1c shall not exceed
20 percent of the total number of employees employed
by the contractor on the contract work, except as pro-
vided in subparagraph 4 below.

2. The contractor shall place a job order with the
State Employment Service indicating (a) the classifica-
tions of the laborers, mechanics and other employees
required to perform the contract work, (b) the number
of employees required in each classification, (¢} the
date on which he estimates such employees will be
required, and (d) any other pertinent information
required by the State Employment Service to complete
the job order form. The job order may be placed with
the State Employment Service in writing or by tele-
phone. If during the course of the contract work, the
information submitted by the contractor in the original
job order is substantially modified, he shall promptly
notify the State Employment Service.

Ap-F-12
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3. The contractor shall give full consideration to all
qualified job applicants referred to him by the State
Employment Service. The contractor is not required to
grant employment to any job applicants who, in his
opinion, are not qualified to perform the classification
of work required.

4, If, within 1 week following the placing of a job
order by the contractor with the State Employment
Service, the State Employment Service is unable to refer
any qualified job applicants to the contractor, or less
than the number requested, the State. Employment
Service will forward a certificate to the contractor indi-

Ap-F-13_

cating the unavailability of applicants. Such certificate
shall be. made a part of the contractor's permanent
project records. Upon receipt of this certificate, the
contractor may employ persons who do not normally
reside in the labor area to fill positions covered by the
certificaté, notwithstanding the provisions of subpara-
graph 1c above.

5. The contractor shall include the provisions of
Sections 1 through 4 of this Attachment A in every sub-
contract for work which is, or reasonably may be, done
as on-site work.
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Federal Highway CIVIL RIGHTS RESPONSIBILITIES
Administration OF MOTOR CARRIER SAFETY ASSISTANCE
PROGRAM (MCSAP)

. Classification Code 4720.1A Date July 16, 1993

Par. 1. Purpose
2. Cancellation
3. Authorities
4. Scope
5. Policy
6. Background
7. Functions and Responsibilities
8. Technical Assistance
9. Sanctions

1. PURPOSE. To clarify roles and responsibilities and
prescribe procedures by which the Federal Highway
Administration (FHWA) may assist Motor Carrier Safety
Assistance Program (MCSAP) recipients in meeting applicable
civil rights requirements.

2. CANCELLATION. FHWA Order 4720.1, Civil Rights
Responsibilities of Motor Carrier Safety Assistance Program
(MCSAP) and Commercial Driver’s License Program (CDL)
Recipients, dated September 13, 1991, is canceled.

3. AUTHORITIES

a. Civil Rights

(1) Age Discrimination in Employment Act (ADA) of 1967.
(2) Americans with Disabilities Act of 1990.

(3) Executive Order 1;246, as amended.

(4) Rehabilitation Act of 1973.

(5) Titles VI and VII of the Civil Rights Act of 1964.

f

(6) Title 23, Code of Federal Regulations (CFR),
Part 1, Subpart 36; Part 200; and Part 230,
Subpart C.

(7) Title 29, CFR, Parts 1607 and 1608.

-7 Level 2: Headquarters 2= HCR-10
Regions
Divisions
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6.

(8) Title 49, CFR, Parts 21 and 27.

(9) Department of Transportation (DOT) Orders 1000.12
and 1050.2.

.

b. Motor Carriers

(1) Commercial Motor Vehicle Safety Act of 1986.

(2) Surface Transportation Assistance Act of 1982.

(3) Title IV of the Intermodal Surface Transportation
Efficiency Act of 1991, subtitled the Motor
Carrier Safety Act of 1991.

(4) Title 49, CFR, Part 350.

SCOPE. This Order applies to the Washington Headguarters
and Regional Civil Rights Offices and Motor Carriers staffs
at the Washington Headguarters, regional office, and field
division levels responsible for conducting civil rights
compliance reviews and providing technical assistance to
grant recipients. A listing of the MCSAP lead agencies is
contained in Attachment 1.

POLICY. It is the policy of the FHWA that no person be
subjected to discrimination based on race, color, religion,
sex, naticnal origin, handicap/disability, or age with
regard to the impacts, services or benefits, access,
participation or treatment, or employment in connection
with any program or activity of a Federal-aid recipient.

BACKGROUND

a. The MCSAP grant agreements were modified to
* incorporate applicable civil rights assurances and
to inform recipients about nondiscrimination and equal
employment opportunity (EEO) reguirements inherent in
receiving Federal funds. These revised agreements are
Attachments 2, 3 and 4.

b. Pursuant to the grant application, Attachment 2,
paragraph 5(c), each recipient with a work force
of 15 or more is required to have an Affirmative
Action Plan that is effective in preventing
discrimination and ensuring EEO through affirma-
tive action where the need is identified. The
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Uniform Guidelines on Employee Selection Procedures

(29 CFR Part 1607), the Affirmative Action Guidelines
(29 CFR Part 1608), and FHWA regulations "State Highway
Agency Equal Employment Opportunity Programs" (23 CFR
Part 230, Subpart C) provide recipients with guidance
on Affirmative Action Plan development.

c. As a condition of receiving Federal financial
assistance (Attachment 3, paragraph 11),
recipients must comply with the Department of
Transportation’s (DOT) nondiscrimination
requirements codified at 49 CFR Part 21.

7. FUNCTIONS AND RESPONSIBILITIES
a. Washington Headquarters Office of Civil Rights

(1) The Policy and Program Development Division is
responsible for the following:

(a) developing civil rights policy as it
relates to motor carriers,

(b) coordinating policy development with the
staff of the Associate Administrator for
Motor Carriers, and

(c) ensuring the proper administration of the
civil rights programs affecting MCSAP with
the Associate Administrator for Motor
Carriers and staff, the DOT, other DOT Modal
Administrations, the Equal Employment
Opportunity Commission, and other Federal
agencies, as necessary.

(2) The Program Operations pivision is responsible
for the following:

(a) providing technical assistance and training
to the regional civil rights staffs and to
the Motor Carriers staffs at the Washington
Headquarters, regional, and field division
levels,

(b) receiving and processing complaints of
discrimination in accordance with existing
regulations and guidance, and
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(¢) advising the Associate Administrator for
Motor Carriers and staff of the acceptance of
complaints of discrimination against the
MCSAP recipients.

b. The Regional Civil Rights Offices are responsible for:

(1) reviewing and recommending (a) approval, (b)
approval with conditions, or (c) disapproval of
Affirmative Action Plans developed or adopted by
MCSAP recipients;

(2) approving the Title VI and Rehabilitation Act/ADA
Transition Plans developed or adopted by MCSAP
recipients;

(3) developing the on-site review schedule in
coordination with the Regional Office of Motor
Carriers;

(4) conducting periodic on-site reviews of the
recipients’ administration of their civil rights
programs to determine compliance with applicable
statutes and regulations;

(5) assisting the motor carrier recipient found in
.noncompliance with the development of a
Corrective Action Plan;

(6) assisting the Motor Carriers staff at the field
division level with the monitoring of the
commitments made in the recipients’ Corrective
Action Plans; ) o

(7) receiving and processing complaints of
discrimination in accordance with existing
regulations and guidance, and forwarding the
complaints to the Program Operations Division,
Office of Civil Rights;

(8) providing information on and mediating informal
resolution meetings to resolve complaints of
discrimination;

(9) notifying the Regional Office of Motor Carriers
of filed complaints of discrimination;

(10) reviewing and analyzing Equal Employment
Opportunity Commission’s (EEOC) Form 164

4
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(Attachment 5) employment data for conformance to
the guidelines, reviewing the assessments or
recommendations of the Motor Carriers staff at the

. field division level for any suggested corrective
action or on-site review, and forwarding this form
to the Program Operations Division, Office of
Civil Rights, within 10 days of receipt of Form
164; and

(11) providing technical assistance and in-service
training on EEO, equal opportunity, and
nondiscrimination to the Motor Carriers staffs at
the regicnal cffice and field division levels.

The Regional Offices of Motor Carriers are
responsible for the following:

(1) approving the recipient’s Affirmative Action
Plan, and

(2) assisting the Regional Civil Rights Office with
the development of the on-site review schedules.

Motor Carriers Staff at the Field Division Level. The
Motor Carrier State Director or Officer-in-Charge is
responsible for the following:

(1) forwarding the Affirmative Action Plan or
Affirmative Action Plan Update to the Regional
Civil Rights Office for review and recommenda-
tion of approval/disapproval,

(2) with guidance from the Regional Civil Rights
staff, providing technical assistance to MCSAP
recipients regarding employment patterns, EEOC,
and nondiscrimination,

(3) notifying the MCSAP recipients of civil rights
training or conferences sponscred by the FHWA or
by the State highway or transportation agencies
and encouraging the recipients to attend,

(4) accompanying the Regional Civil Rights staff
when conducting on-site reviews or discrimination
complaint investigations of MCSAP recipients,
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(5) notifying the recipients that a copy of the
required EEOC Form 164 or a breakdown of the data
using the EEOC Form 164 format shall be submitted

. Motor Carriers staff at the field division level

annually as part of the State Enforcement Plan,
and

(6) reviewing the EEOC Form 164 data and making
assessments or recommendations to _the Regional
Civil Rights Office about the recipient’s
employment data; forwarding the Form 164 and the
assessments or recommendations of the Motor
Carriers staff at the field division level to the
Regional Civil Rights Office within 15 days of
receipt of EEOC Form 164.

8. TECHNICAIL ASSISTANCE. Examples of technical assistance
guidance are listed below:

a. Assurances

(1) Title VI. The grant application/agreement
requires that each appllcant/rec1p1ent provides
a Title VI assurance to prevent discrimination
and provide EEO and egual opportunity
(Attachments 2 and 3, paragraph 11).

(2) Rehabilitation Act/ADA. The grant
application/agreement requires that each
applicant/recipient provides an assurance to
prevent discrimination against persons with dis-
abilities and provide EEO and egual opportunity
for persons with disabilities (Title 49, CFR,
Part 27, Subpart 9).

b. Plans

(1) Affirmative Action Plan (OMB NO. 2125-0536)

(a) Each appllcant/rec1p1ent should submit an
Affirmative Action Plan with the grant
appllcatlon/agreement or commit to a
specific date by which the Plan will be
submitted (Attachments 2 and 3, paragraph

5(c)) .

(b) An Affirmative Action Plan that @s consistent
with the guidance contained in Title 29, CFR,

6



(2)
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Parts 1607 or 1608 or Title 23, CFR, Part
230, Subpart C, will meet this requirement.
The plan must contain a critical self-
analysis; a reasonable basis for determining
that action is appropriate (i.e., employment
practices that have or tend to have an
adverse impact on employment for previously
excluded groups or result in disparate
treatment); and reasonable action, including

goals and timetables, to overcome identified
problems.

(c) A reasonable Affirmative Action Plan should
span 5 years with annual goals and timetables

for achieving the plan within the specified
time.

Affirmative Action Plan Update. The update of the
Affirmative Action Plan, with goals, shall be
submitted annually with the recipient’s State
Enforcement Plan or as otherwise required to the
Motor Carriers staff at the field division level
(Title 23, CFR, Part 230, Subpart C).

Title VI _Plan. The Title VI Plan that is
consistent with the guidance contained in Title
23, CFR, Part 200 will meet the requirements of
Attachments 2 and 3, paragraph 1l.

(4) Rehabilitation Act/ADA Transition Plan. The
Transition Plan that is consistent with the
guidance contained in Title 49, CFR, Part 27 will
meet the requirements of the grant
application/agreement. The plan is required of
recipients with 50 or more employees.

c. Recipients

(1)

State Highway or Transportation Adgency.
Recipients that are part of a State highway or
transportation agency that receives Federal-aid
highway program funds are covered by the State’s
Title VI, Rehabilitation/ADA Transition, and

Affirmative Action Plans which meet the

requirements of the grant application or agreement
and applicable statutes and regulations.

7
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(2) Independent Recipients. A recipient that is not
a part of a State highway or transportation agency
must develop or adopt an Affirmative Action Plan,
ADA Transition Plan, and a Title VI Plan that
satisfies the provisions of the grant application/
agreement and applicable statutes and regulations.

Reports

(1) The EEOC requires that all recipients with 15 or
more employees receiving Federal funds, must
complete EEOC Form 164 entitled "State and Local
Government Information (EEO-4)," (Attachment 5)
and submit this form to EEOC by July 31
biennially.

(2) This information shall be cocllected annually for
FHWA; and a copy of this form shall be submitted
to the Motor Carriers staff at the field division
level with the State Enforcement Plan.

Compliance Reviews. The regional civil rights staff
will conduct periodic compliance reviews of a
recipient’s civil rights programs; i.e., non-
discrimination, egual opportunity, ADA, EEO, etc.
These reviews should be coordinated with the Motor
Carriers staff at the field division level as required
by Title 49, CFR, Part 21, Subpart 11, and Title 23,
CFR, Part 200, Subpart 9b(7).

Finding of Noncompliance. If a compliance review or
a discrimination complaint investigation of a MCSAP
recipient results in a finding of discrimination or
in a finding of noncompliance with the approved
plans, applicable statutes, or regulations, the
Regional Civil Rights Director shall require the
recipient to submit a Corrective Action Plan out-
lining the efforts taken or proposed to address the
cited deficiencies.

S. SANCTIONS. Prior to initiating the formal sanction
procedures outlined in Title 49, CFR, Part 21, Subpart 13,
the instances of noncompliance shall be addressed



FHWA ORDER 4720.1A
July 16, 1893 .

informally as required by Title 49, CFR, Part 21, Subpart
11, and Part 350. If the attempts at resolution are not
successful, the Federal Highway Administrator may take
action in accordance with Title 49, CFR, Part 21, Subpart
13; Part 350; or Title 23, CFR, Part 1, Subpart 36.

LUl

Rodney/E. Slater
' Federal Highway
Attachments Administrator



STATE

Alabama

Alaska

American

Samoa

Arizona

Arkansas

California

Colorado

Connecticut

MCSAP LEAD AGENCIES

LEAD AGENCY

Dept. of Public Safety
Highway Patrol Division
500 Dexter Avenue
Montgomery, AL 36104
205-242-4395

Dept. of Public Safety
Div. of AK State Troopers
5700 E. Tudor Road
Anchorage, AK 99507
907-269~5552

Dept. of Public Safety
P.0O. Box 186

Pago Pago, AQ 96799
684-699-9199

Dept. of Public Safety
P.O. Box 6638

Phoenix, AZ 85005
602-223-2044

State Highway &
Transportation Dept.

P.O. Box 2779

Little Rock, AR 72203

501-569-2365

Dept. of California
Highway Patrol
Enforcement Services Div.
444 N. Third Avenue

P. O. Box 942898
Sacramentoc, CA 94298-0001
916-445-1865

State Patrol

700 Kipling Street
Denver, CO 80215
303-232-5602

Dept. of Motor Vehicles
60 State Street
Wethersfield, CT 06109
203-566-5589

FHWA ORDER 4720.1a
July 16, 1993
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CONTACT

Capt. W. R. Applin
1t. T. E. Mesaris

Corp. Brad Brown
MCSAP Coordinator

Mr. Po'oai A. Ripley
MCSAP Coordinator

Ms. Ursula B. Miller
MCSAP Coordinator

Lt. Paul Claunch
Arkansas Highway
Police

Asst. Chief T. W. Ross
MCSAP Program Cocordinator

Capt. Joe Mikita

Mr. William R. Schaefer
MCSAP Coordinator
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Delaware

District
of Columbia

Florida=*

Georgia

Guan

Hawaiil

Idaho

Illinois

State Police

P. 0. Box 430
Dover, DE 19901
302-736-5933

Metropolitan Police Dept.
Room 3148

300 Indiana Avenue, NW.
Washington, D.C. 20001-2188
202~-727-4453

Dept. of Transportation

Office of Motor Carrier
Compliance

2540 Executive Center
Circle W.

Douglas Building, Room 208

Tallahassee, FL 3239%- 0450

904-488-7920

Public Service Commission
1007 Virginia Avenue
Suite 310

Hapeville, GA 30354
404-559-6602

Dept. of Revenue & Taxation
855 West Marine Drive
Agana, GQ 926210
671-646-6796

Dept. of Transportation

Motor Vehicle Safety
Office

79 S. Nimitz Highway

Honolulu, HI ©6813

808-548-5486

Dept. of Law Enforcement
Idaho State Police

P.0. Box 55

Boise, ID 83707
208-334-2130

Dept. of Transportation

P.0. Box 19212

Springfield, IL 62764-
g212

217-782-4974

Sgt. John Chadick

Mr. Roy J. Burton
Planning & Development

Col. Chuck Bradshaw
Major Robert W. Ball

Ms. Lucie A. Ramey
Director of Compliance
& Safety
Mr. Al Hatcher ,
Director, Transportation
Division

Mr. Frank C. Benavente
MCSAP Coordinator

Mr. Alexander K. Kaonoki
Motor Carrier Safety
Manager

capt. David C. Rich

Mr. Larry F. Wort
chief, Bureau of Safety
Programs .



Indiana

Iowa .

Kansas

Kentucky

Louisiana

Maine

Maryland

Massachusetts

State Police
1810 S. Lynnhurst
Suite Q
Indianapolis,
317-241-5069

IN 46241

Dept. of Transportation
Motor Vehicle Enforcement

5268 N.W. 2nd Avenue
Des Moines, IA 50313
515-237-3218

Highway Patrol

Motor Vehicle Enforcement
Troop

700 Jackson, Suite 500

Topeka, KS 66603

913-296-7900

‘Division of Motor Vehicle

Enforcement
New State Office Building
Room 804
Frankfort, KY 40622
502-564-3276

Dept. of Public Safety &
Corrections

Office of State Police

P. O. Box 66614

Baton Rouge, LA 70896

504-925-6113

State Police

Traffic Division
State House Station 20
Augusta, ME 04333

207~289-1057

Dept. of Transportation
State Highway Administration
P. O. Box 8755

BWI Airport, MD 21240-0755
410-859-7362

Dept. of Public Safety
State Police Division
Traffic Unit

Elm Street

Concord, MA 01742
508-369-1004

FHWA ORDER 4720.1A
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Major John H. Hill
Commander,
Division

Ms. Valerie Hunter

Capt:—Michael Kuhn

Major Steve Anders
Assistant Director
Capt. Steven Maffett
Principal Assistant

Capt. Louis Cook

Lt. Harlan Pierson
Size/Weight Supervisor

Mr. Mati Koiva

- Lt. Gary Burns

Motor Carrier

.
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Michigan

Minnesota

Mississippi

Missouri

Montana

Nepraska

Nevada

New
Hampshire

¢

Dept. of State Police
Motor Carrier Division
300 North Clippert
Lansing, MI 48913
517-336-6195

State Patrol Division
Dept. of Public Safety
Commercial Vehicle Section
District 4700

100 Stockyard Road

Room 252

South St. Paul, MN 55075
612=-296-594¢5

"Public Service Commission

P. O. Box 1174
Jackson, MS 39215-1174
601-961=5443

Dept. of Public Safety
301 W. High Street

P. 0. Box 749

Jefferson City, MO 65102
314-751-4905

Highway Patrol

303 Roberts Street
Helena, MT 59620
406-444-3300

State Patrol

3920 NW 39th Street
Lincoln, NE 68524
402-471-0105

Dept. of Motor Vehicles &
Public Safety

Nevada Highway Patro

555 Wright Wway '

Carson City, NV 89711

702-687-5337

Dept. of Safety
Hazen Drive
Concord, NH 03305
603-271-1026

Capt. James A. Carter

‘Lt. Brian D. Erickson

Mr. Don Bennett

Program Manager

Mr. Neilson Cochran
Chairman

Mr. James "Mac" Mohead
Chief Enforcement Officer

Ms. Diane Roods
State Program Manager

LTC James Stotts

Mr. Douq-Donscheski
MCSAP Coordinator

Ms. Barbara R. Urbani
MCSAP Coordinator

Mr. E. James Daley
Director of Enforcement



New Jersey

New Mexico.

New York

North
Carolina

North Dakota

Northern
Marianas¥*

Ohio

Oklahoma

Dept. of Transportatiocn
1035 Parkway Ave., CN 600
Trenton, NJ 08625
609-530-8026

Motor Transportation Div.
Taxation & Revenue Dept.

P. O. Box 1028

Santa Fe. NM 87504-1028

505~827-2266

Dept. of Transportation
State Campus, Bldg. 5
Room 312

Albany, NY 12232
518-457-3406

pDiv. of Motor Vehicles
1100 New Bern Avenue
Raleigh, NC 27697
919-733-7872

Highway Patrol
Capital Building
Bismarck, ND 58505
701-224-2455

Dept. of Public Safety

Commonwealth of the
Northern Marian
Islands

Saipan, TQ 96950

Public Utilities Commission
Transportation Department
180 East Broad St.

5th Floor

Columbus, OH 43266-0573
614-466-3682

Dept. of Public Safety

P. 0. Box 11415

Oklahoma City, OK 73136-0415
405-521-6104
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Mr. Theadore Matthews
Director, Office of
Freight Services

Ms. Holly J. Kinley

Mr. Matthew J. Ryan

Chief, Hazardous
Materials
Transportation &
Commercial Vehicle
Safety

Mr. T. R. {(Randy) Powers

Administrative Director

Mr. Paul C. Richardson

Director, Enforcement
Section

Mr. F. L. Letterman

Administrative Assistant

Major Arden J. Johnson

Mr. Felix B. Cabrera
Director of Public Safety

Mr. Thomas L. Yager
Chief, Enforcement
Division

Lt. Gary Thomas
Troop S
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Oregon

Pennsylvania °

Puerto Rico

Rhode Island

South
Carolina

South Dakota*

Tennessee

Texas

Utah

Public Utilities Commission
Labor & Industries Bulldlng
Salem, OR 97310
503-~378-6736

Dept. of Transportation
Center for Highway Safety
214 Transportation & Safety
Building
Harrisburg,
717=-787-7445

PA 17120

Public Service Commission
P. C. Box CP

San Juan, PQ 00919-3806
809-763-0687

Dept. of Transportation
Div. of Motor Vehicles
106 State Office Building
Providence, RI 02903
401-277-3410

Public Service Commission
Transportation Division
P. O. Drawer 11649
Columbia, SC 29211
803-737-5194

Dept. of Commerce

Public Service Commission

460 James Robertson
Parkway

Nashville, TN 37219-5477

615-741-2974

Dept. of Public Safety
Traffic Law Enforcement
P. O. Box 4087.

aAustin, TX 78773
512-465-2116

Dept. of Transportation
Division of Safety

4501 S. 2700 West

Salt Lake City, UT 84119
801-965-4266

Mr. Paul Henry

Mr. Daniel R. Smyser

Mr. Edgardo Diaz

Mr. John DiTomasso
Coordinator, State &
Local Highway Programs

Mr. William Metcalfe

Commercial Motor Vehicle
Coordinator

Mr. A. R. (Randy) Griffin

Director

Mr. Jeff'Stingley
605-773-3178

Mr. Paul Melander

Manager

Mr. Gordon Smith

Director of
Transportation

Mr. Benny Lapin, Manager

Capt. Lester Mills

Mr. David L. Alder



Vermont

Virginia

Virgin

Islands*

Washington

West Virginia

Wisconsin

Wyoming

Agency of Transportation
120 State Street
Montpelier, VT 05603
802-828-2087

State Police

P. O. Box 27472
Richmond, VA 23261-7472
804-674-2018

U.S. Virgin Islands
Police Force

P. C. Box 210

Charlotte Amale,

State Patrol

Vi 00801

Commercial Vehicle Division

515 - 15th Avenue,
Olympia, WA 98504
206-586-2229

Ka-12

Public Service Commission

P. O. Box 812
Charleston, WV 25323
304-340-0453

Dept. of Transportation
Division of State Patrol
4802 Sheboygan Avenue

P. O. Box 7912

Madison, WI 53707-7912
608-266-0305

Highway Patrol

P. O. Box 1708
Cheyenne, WY 82002-9019
307-777-4317

* Denotes States Not Participating

FHWA ORDER 4720.1A
July 16, 1993
ATTACHMENT 1

Mr. Lloyd Harvey
Manager, Field Services
Administration

Lt. Herbert B. Bridges

Mr. Al M. Donastorg

Capt. LaVere E. Klewin

Mr. Bok R. Brooks

Lt. Lyle T. Walheim

Lt. Steve Gerard
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period of 3 years at the céntral office of the political jur-
“jediction and shall be made available if requested by an of-
iem. or employee of the Commission under Section
Title VII, as amended. Although agency data are
aggregated by functions for purposes of reporting, separate
data for each agency must be maintained either by the
agency itself or by the office of the political jurisdiction
responsible for preparing the EEO-4 form. It is the respon-
sibility of every political jurisdiction to obtain from the
Commission or its delegate necessary instructions in order
to comply with the requirements of this section.

§ 1602.31 Preservation of records made or kept.

(a) Any personnel or employment record made or kept
by a political jurisdiction (including but not necessarily
limited to application forms submitted by applicants and
other records having to do with hiring, promotion, demo-
tion, transfer, layoff or termination, rates of pay or other
terms of compensation, and selection of training or appren-
ticeship) shall be preserved by the political jurisdiction for
a period of 2 years from the date of the making of the record
or the personnel action involved, whichever occurs later. In
the case of involuntary termination of an employee, the per-
sonnel records of the individual terminated shall be kept for
a period of 2 years from the date of termination. Where a

" charge of discrimination has been filed, or an action brought

by the Attorney General against a political jurisdiction under

le V1I, the respondent political jurisdiction shall preserve

personnel records relevant to the charge or action until

final disposition of the charge or the action. The term *‘per-
sonnel record relevant to the charge,” for example, would
include personnel or employment records relating to the per-
son claiming to be aggrieved and to all other employees
holding positions similar to that held or sought by the
person claiming to be aggrieved; and application forms or

' test papers completed by an unsuccessful applicant and by
all other candidates for the same position as that for which
the person claiming to be aggrieved applied and was rejected.
The date of final disposition of the charge or the action
means the date of expiration of the statutory period within
which a person claiming to be aggrieved may bring an ac-
tion in 2 U.S. district court, or where an action is brought
against a political jurisdiction either by a person’ claiming
to be aggrieved or by the Attorney General, the date on
which such litigation is terminated.

(b) The requirements of this section shall not apply to
application forms and other preemployment records of ap-
plicants for positions known to applicants to be of a tem-
porary or seasonal nature.

Supart J—State and Local Government Information Report

§ 1602.32 Reguirement for filing and preserving copy of
report.

SOomns UnuLn, M.
July 16, 199z
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(a} On or before September 30, 1974 and annually
thereafter, certain political jurisdictions subject to Title V1§
of the Civil Rights Act of 1964, as amended, shall file with
the Commission or its delegate executed copies of *“State
and Local Government Information Report EEO-4"* in con-
formity with the directions set forth in the form and accom-
panying instructions. The political jurisdictions covered by
this regulation are (1) those which have 100 or more
employees, and (2) those other political jurisdictions which
have 1§ or more employees from whom the Commission re-
quests the filing of reports. Every such political jurisdiction
shall retain at all times a copy of the most recently filed
EEO-4 at the central office of the political jurisdiction for
a period of 3 years and shall make the same available if re-
guested by an officer, agent, or employee of the Commis-
sion under the authority of Section 710 of Title VII, as
amended.

(b) For calendar year 1973, the requirements of para-
graph (a) of this section shall be carried out on or before
October 31, 1973,

§ 1602.33 Penalty for making of wilifully false statements
on report.

The making of willfully false statements on report EEO-4,
is a violation of the United States Code, Title 18, Section
1001, and is punishable by fine or imprisonment as set forth
therein.

§ 1602.34 Commission’s remedy for political jurisdiction’s
fajlure to file report.

Any political jurisdiction failing or refusing to file report
EEO-4 when required to do so may be compelled to file by
order of a U.S. district court, upon application of the At-
torney General,

§ 1602.35 Political jurisdiction’s exemption from reporting
requirements.

If it is claimed the preparation or filing of the report
would create undue hardship, the political jurisdiction may
apply to the Commission for an exemption from the re-
quirements set forth in this part by submitting to the Com-
mission or its delegate a specific proposal for an alternative
reporting system prior to the date on which the report is due.

§ 1602.36 Schools exemption.

The recordkeeping and report-filing requirements of sub-
parts | and J shall not apply to State or local educational
institutions or to school districts or school systems or 2ny
other educational functions. The previous sentence of this
section shall not act to bar jurisdiction which otherwise
would attach under §1602.30.
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§ 1602.37 Additional reporung requirements.

The Commission reserves the right to require reports,’

other than that designated as the ‘‘State and Local Govern-
ment Information Report EEO-4,’" about the employment
practices of individual political jurisdictions or group of
political jurisdictions whenever, in its judgment, special sup-
plemental reports are necessary to accomplish the purposes
of Title V11. Any system for the requirement of such reports
will be established in accordance with the procedures re-
ferred to in section 709(c) of Title V11 and as otherwise pre-
scribed by law.

EEO-4 BX (7/89) Previous Editions are Obsolete.

Subpart K—Records and Inquiries as to Race, Color,
National Qrigjn, or Se.r i ‘

§ 1602.38 Applicability of State or Local Law.
The requirements imposed by the Equal Employment Op-

~ sllau.; commission in these regulations, subparts [ and

J, supersede any provisions of State or local law which may
conflict with them.

;
U8 COVERRENT MRNTING OFRCE mo—w—‘
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- ~-PROJECT NO.
GRANT AGREEMENT
BETWEEN
THE FEDERAL HIGHWAY ADMINISTRATION
AND

The

(State Lead Agency)

is entered into in accordance with Title IV of the Surface Transportation
Assistance Act of 1982 and its subsequent amendments referred to as the "STAA."
In accordance with Sections 402-404 of the STAA, the Federal Highway
Administrator hereby approves the appiications of the State Lead Agency (here-in-
after known as the State) for Federal grant funding assistance for the
jmplementation of a Motor Carrier Safety Assistance Program as described in the

application.

The total participating cost of the prdgram consisting of the Federal share and
the State share is projected to be § . The Federal share will
be § . The State share will be § . The Federal

share of the approved costs incurred by the State shall not exceed 80 percent
unless otherwise authorized.

The State hereby agrees to: (1) carry out the provisions of the Motor Carrier
Safety Assistance Program as described in the application in a manner acceptabie
to the FHWA, (2) submit to the FHWA quarterly reports covering the process of the
project and describing the results and the impact of the project in reducing the
commercial motor carrier accident rate, (3) maintain accurate and auditabie
records to support the costs incurred, (4) submit the final claim within 90 days

after the project is compieted, and (5) comply with the provisions set forth on
the reverse hereof. :

This agreement is subject to termination by the withdrawal of approval of the
State Plan in accordance with Section 402 of the STAA. The State agrees to give
the Federal Highway Administrator at least 90 days notice of its intention to
terminate this agreement.

This agreement is effective and expires

Name of Authorized Representative

TITLE Date

STATE
SEAL FEDERAL HIGHWAY ADMINISTRATION

5“\ ' Name of Authorized Representative
c 0 P Y.:«" TITLE Date

FHWA Form MCSAP-2 (10-92)
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"TACHMENT 2

GENERAL PRUVISIONS FOR MCSAP AGREEMENT

. Gensral Provisions: The State will comply with all requirements imposed

by FHWA conceming special requirements of law, program re~
quiraments, and other administrative requiremants.

. Regulation Requirements: The State hereby assures and certifies that

S

L

it will comply with the reguiatians, policies, guidelines, and re-
Quiremaents, inciuding 48 CFR, Part 35C, and applicabie OMB Circulars
No. A-102 and A-87 as they relate to the application, acceptance and
uss of Federal funds for this foderally-assisted project.

Modifications: This agresment may be amended at any time by a writ-
ten modification properly executed by both the FHWA and the State.

Retention and Custodiat for Records:

{a} Financial records, supporting documents, statistical records, and
all other records pertinent to this instrument shall be retained for
a period of three years, with the following exception:

(1) if any Htigation, claim, or audit is started before the expiration
of the 3-year period, the records shall be retained until atl litigation
claims, or audit findings involving the records have been rescived.

{2+ Records for nonexpendabie property, if any, required with Federal
funds shall be retained for three years after its final disposition.
{3) Whaen records are transfarred to or maintained by FHWA, the
3-year retention requirement is not appiicable to the recipient.

(b} The retention pericd starts from the date of the submission of the
fina!l expenditure report.

{¢) The Secretary of Transportation and the Comptroller Generai of the
United States, ar any of their duly authorized representatives, shail
have access 1o any pertinent books, documents, papers, and records
of the recipient, and its contractors and subcontractors, to make
audits, examinations, excerpts, and transcripts.

Equal Emptoyment Opportunity:

{a} The application/recipient agrees to incorporate in all contracts hav-
ing a value of over $10,000, the provisions requiring compliance with
Executive Order 11246, as amended, and implementing regulations
of the United States Department of Labor at 41 CFR 60, the provi-
sions of which, other than the standard EEQ clause and appiicable
goals for employment of minorities and women, may be incorporated
by reference.

() The applicantirecipient agrees to ensure that its contractors and

subcontractors, regardiess of tier, awarding contractors andlor

issuing purchase orders for material, suppties, or equipment over
$10,000 in value will incorporate the required EEQ provisions in such
contracts and purchase orders.

The appilicant/recipient further agrees that its own employment

policies and practices will be without discrimination based on race,

color, retigion, sex, national origin, handicap or age; and that it has
or will devalop and submit to FHWA by an affirm-
ative action plan consistent with the Uniform Guidelines on

Employee Seiection Procedures, 23 CFR 1607, and the Affirmative

Action Guideiines, 29 CFR 1608.

(5

—

Copeland Act: All contracts in excess of $2,000 for construction or repair
awarded by recipient and its contractors or subcontractors shall inciude
a provision for compliance with the Copeland " Anti-Kick Back'* Agt (18
U.S.C. 874) as supplemented in Department of Labor regulations (29 CFR,
Part 3). This Act provides that each contractor or subcontractor shall
be prohibited from inducing, by any means, any person smployed in
the construction, completion, or repair of public work, or give up any
part of the compensation to which he or otherwise entitied. The raci-
pient shall report all suspected or reported violations to FHWA,

Davis-Bacon Act: When required by the Federal program legislation,
all construction contracts awarded by the recipient and its contractors
or subcontractors of more than $2,000 shail include a provision for com-
pliance with the Davis-Bacon Act (40 U.S.C. 276a to a-7) and as sup-
plemented by Department ot Labor requiations (29 CFR, Part 5). Under
this act, contractors shall be required to pay wages to laborers and
mechanics at a rate not less than the minimum wages specified in a
wage determination made by the Secretary of Labor. In addition, con-
tractors shall be required to pay wages not less than once a week. The
recipient shatl place a copy of the current prevailing wage determina-
tion issued by the Department of Labor in each solicitation and the award
of a contract shall be conditioned upon the acceptance cf the wage
datermination. The recipient shall report all suspected or reported viola-
tions to the GICAC.

8.

10.

b

1.

12.

13.

Contract Work Hours and Safety Standards Act Where applicable, ail
contracts awarded by recipient in excess of $2,500 that invoive the
employment of mechanics or laborers, shalil include a provision for
compliance with ssctions 103 and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-330) as supplemented by Depart-
maent of Labor reguiations (29 CFR, Part 5). Under section 103 ot the
Act, sach contractor shafl be required to compute the wages of every
mechanic and laborar on the basis of a standard workcay of 8 hours
and s standard workweek of 40 hours. Work in excess of the standard
workday or workweek is permissible provided that the worker is com-
pensated at a rate of not less then 1-% timsas the basic rate of pay
for all hours worked |n excess of 8 hours in any calendar day or 40
hours in the workweek Section 107 of the Act if applicable to construc.
tion work provides that no laborer or mechanic shail be reguired to
work in surroundings of under working conditions which are unsanitary,
ha2ardous, or dangerous to his health and safety as determined under
construction safety and heaith standards promulgated by the Secretary
of Labor. These requirements do not appiy to the purchasas of sup-
plies or materials or articies ordinarily available on the open market,
or contracts for transportation or transmission of intelligences.

. Access to Records: Alt negotiated contracts (except those of $10,000

or lass) awarded by recipients shail include a provision to the effect
that the recipient, FHWA, the Comptrolier General of tha United States,
or any of their duly authorized representatives, shall have access to
any books, documents, papers, and records of the contractor which
are directly partinent to a specific program for the purpose of making
audits, examinations, excerpts, and transcriptions.

Civil Rights Act: The racipient shail comply with Titie Vi of the Civil
Rights Act of 1964 (P.L. 88-352}, and in accordance with Titie V! of that
Act, no person in the United States shall on the ground of race, color,
or national crigin, be excluded from participation in, be denied that
benefits of, or be ctherwise subjected to discrimination under any pro-
gram or activity for which the recipient received Federal financial
assistance and shall immediately take any measures necessary to
eifectuate this Agreement. It shall comply with Titie VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d) prohibiting employment discrimina-
tion whaere:
(a) The primary purpose of and instrument is to provide empioyment,
or
(b) Discriminatory employment practices wili result in unegual treat-
ment of persons who are or should be denefiting from the grant-
aided activity.

Nondiscrimination: The applicant/recipient heraby agrees that, as a
condition to receiving any Federal financiai assistance from the Depart-
ment of Transportation, it will comply with Title Vi of the Civil Rights
Act of 1964 (78 Stat. 252, 42 U.S.C. 2000d), related nondiscrimination
statutes, and applicable regulatory requirerments to the end that no
person in the Unitec States shail, on the grounds of race, coler, na-
tional origin, sex, handicap or age, be excluded from participation in,
be denied the benefits of, or otherwise be subjected to discrimination
under any program or activity for which the applicant/recipient receives
Federal financial assistance. The specific requirements of the United
States Department of Transportation standard Civil Rights assurances
with regard to the States’ highway safety programs (required by 49 CFR
21.7 and on thie with the U.S. DOT} are incorporated in this grant
agresment.

Rehabilltation Act: The recipient shall comply with Section 504 of the
Rehabilitation Act of 1973, as amended (29 U.S.C. 794, P.L. 93-112},
and all requirements imposed by or pursuant to the reguiations of the
Department of Health, Education, and Waifare (45 CFR, Parts 80, 81,
and 84}, promuigated under the foregoing statute. It agrees that, in
accordance with the foregoing requirements, no ctherwise qualified
handicapped person, by reason of handicap, shall be excluded from
participation in, be danied the benefit of, or be subjected to discrimina-
tion under any program or actlivity receiving Federal financiat
assistance, ang that it shall take any measures necessary to effec-
tuate this Agreement.

Govemmaent Rights (Uniimitedy: FHWA shall have uniimited rights for
the banetit af the Governmaent in ai! other work developed in the per-
formance of this Agresment, inciuding the right to use same on any
other Government vir= “ritiint agditional cost to FHWA,
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ATTACHMENT 3

Motor Carrier Safety
of fransportauon Assistance Program

The

(State Lesd Agency)
hereby applies to the Federal Highway Administration for a Federal grant authorized in Title
IV of the Surface Transportation Assistance Act of 1982 (P. L. 97-424) and subsequent

amendments thereto to enhance a Commercial Motor Carrier Safety program as described
in this application.

O The State Agency plans to carry out the impiementation of a Motor Carrier Safety
Assistance Program during Federal tiscal year (FY) ______ as described in the State
Enforcement Plan.

[0 The State Agency plans to carry out special projects of the Motor Carrier Safety
Assistance Program not contained in the Basic/Suppiemental grant guring Federal
fiscal year (FY) ________ as described in the attached plan.

The Federal share will not exceed 80 percent of the total participating costs, unless otherwise
indicated herein, incurred in performing the effort described in the attached State Plan.
The State agrees to submit vouchers for the reimbursement of funds expended.

(Typed Name) (Organizationa! Unit} -
{Signature) (Address or P.C. Box)
(Title) (City, State & Zip Code)
(Date) {Phone Number)
_3 '\‘-_ LR
hb‘lsa... -t

FHWA Form MCSAP-1  (Rev. 1092y
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JTACHMENT 3

GENERAL PROVISIONS FOR MCSAP AGREEMENT

1. Genera! Provisions: The State will comply with all requirements imposed

by FHWA concerning special requirements of taw, program require-
ments, and other adminisirative requirements.

Regulation Requirements: The State heraby assures and certifies that
it will comply with the regulations, policies, guidetines, and require-
ments, including 49 CFR, Part 350, and applicable OMB Circulars No.
A-102 and A-87 as they relate to the application, acceplance and use
of Federal funds for this fececaliy-assisted project.

. Modiflcations: This agreement may be ameanded at any time by & wril-

1en modification properiy executed by both the FHWA and the State.

. Retention and Custodial for Records:

(a) Financial records, supporting documents, statistical records, and
all other records pertinent to this instrument shali be retained for
a period of three years, with the following exception:
(1) H any litigation, claim, or audit is started before the expiration
of the 3-year period, the records shali be retained until all litigation
claims, or audit findings involving the records have been resalved.
(2} Records for nonexpendabie property, if any, required with Fed-
erai funds shall ba retained for three years after its finail disposition.
(3} When records are transterred to or maintained by FHWA, the
3-year retention requirement is not applicable to the recipisnt.

(b) The retention period starts from the date of the submission of the
finat expenditure rapor.

(c} The Secratary of Transportation and the Comptrollar General of the
United States, or any of their duly authorized representatives, shail
have access to any pertinent books, documents, papers, and records
of the recipient, and its contractors and subcontractors, to make
audits, examinations, excerpts, and transcripts.

. Equal Employment Opportunity: .

(a) The application/recipient agrees {o incorporate in all contracts hav-
ing a value of over $10,000, the provisions requiring compliance with
Executive Order 11246, as amended, and implemanting regulations
of the United States Department of Labor at 41 CFR 60, the provi-
sions of which, other than the standard EEQ clause and applicable
goals for employment of minorities and women, may be incorpo-
rated by reference.

The appiicantirecipient agrees to ensure that its contractors and
subcontractors, regardless of tier, awarding contractors and/or
issuing purchase orders for material, suppties, or equipment over
$10,000 in value will incorporate the required EEC provisions in such
contracts and purchase orders.

{c) The applicant/recipient further agrees that its own employment poli-
cies and practices will be without discrimination based on race,
color, religion, sex, national origin, handicap or age; and that it has
or will develop and submittoFHWADby _____ anaffirm-
ative action plan consistent with the Uniform Guidelines on Em-
pltoyee Selection Procedures, 29 CFR 16807, and the Atfirmative Action
Guidelines, 29 CFR 1608.

=)

—

. Copeland Act: All contracts in excess of $2,000 for construction or repair

awarded by recipient and its contractors of subcontractors shall inciude
a provision for compliance with the Copetand "Anti-Kick Back" Act (18
U.S.C. 874) as supplemented in Department of Labor regulations (29 CFR,
Part 3). This Act provides that each cantractor or subcontractor shall
be prohibited from inducing, by any means, any person empioyed in
the construction, compietion, or repair of public work, or give up any
part of the compensation to which he of otherwise entitied. The recipient
shalt report all suspected or reported vioiations to FHWA.

Davis-Bacon Act: When required by the Federai program legisiation,
ail construction contracts awarded by the recipiant and its contractors
or subcontractars of more than $2,000 shalt inciude a provision for com-
pliance with the Davis-Bacon Act (40 U.S.C. 276a to a-7) and as sup-
plemented by Department of Labor regutations (29 CFR, Part 5). Under
this act, contractors shall be required to pay wages to laborers and
mechanics at a rate not less than the minimum wages specified in a
wage determination made by the Secretary of Labor. in addition, con-
tractors shall be required to pay wages not less than once a wesk. The
recipient shall place a copy of the current prevailing wage determina-
tion issued by the Department of Labor in each sciicitation and the award
of a contract shall be conditioned upon the acceptance of the wage
determination. The recipient shall report all suspected or reported vio-
iations to the G/ICAC.

8. Contract Work Hours and Safety Standards Act: Where applicable, all
contracts awarded by recipient in excess of $2,500 that involve the em-
ployment of mechanics or laborers, shall include a provision for com-
pliance with sections 103 and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-330) as supplemented by Depart-
ment of Labor reguiations (29 CFR, Part 5. Under section 103 of the
Act, sach contractor shail be required to compute the wages of every
mechanic and laborer on the basis of a standard workday of 8 hours
and a standard workweek of 40 hours. Work in excess of the standard
workday or workweek is permissible provided that the worker is com-
pensated at a rate of not less then 1-% times the basic rate of pay
for afl hours worked in excess of 8 hours in any calendar day or 40
hours in the workweek Section 107 of the Act if applicabie to construc-
tion work provides that no laborer or mechanic shall be required to
work in surroundings of under working conditions which are unsani-
tary, hazardous, or dangerous to his health and safety as detearmined
under construction safety and heaith standards promuigated by the
Secretary of Labor. Thesa requirements do not apply to the purchases
of supplies or materials or articies ordinarily available on the open mar-
ket, or contracts for transportation or transmission of intelligence.

S. Access to Records: All negotiated contracts (except those of $30,000
or less) awarded by recipients shall include a provision to the effect
that the recipient, FHWA, the Comptrolier General of the United States,
of any of their duly authorized representatives, shal! have access to
any books, documents, papers, and records of the contractor which
are directly partinent to a specific program for the purpose of making
audits, examinations, excerpts, and transcriptions.

10. Civll Rights Act: The recipient shall compty with Titie VI of the Civil

Rights Act of 1964 (P.L. 88-352), and in accordance with Title Vi of that
Act, no person in the United States shali on the ground of race, color,
or national origin, be exciuded from participation in, be denied that
benafits of, or be otherwise subjecied to discrimination under any pro-
gram or activity for which the recipient received Federal tinancial as-
sistance and shall immediately take any measures necessary to
effectuate this Agresment. It shall compiy with Title VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d} prohibiting empioyment discrimi-
nation where:
(a} The prirnary purpase of and instrument is to provide employment,
or
{b) Discriminatory employment practices will result in unequai treat-
ment of persons who are or should be benetiting from the grant.
aided activity.

11, Nondiscrimination: The applicantrecipient hereby agrees that, as a

condition to receiving any Federal financial assistance from the Depart-
ment of Transportation, it wili compiy with Titie VI of the Civil Rights
Act of 1964 (78 Stat. 252, 42 U.S.C. 2000d), related nondiscrimination
statutes, and applicabie regulatory requirements to the end that no
person in the United States shall, on the grounds of race, color, na-
tional origin, sex, handicap or age, be excluded trom participation in,
be denied the benelits of, or otherwise be subjected to discrimination
under any program or activity for which the applicantrecipient recaives
Federal financial assistance. The specific requirements of the United
States Department of Transportation standard Civil Rights assurances
with regard to the States’ highway safety programs (required by 49 CFR
21.7 and on file with the tU.S. DOT) are incorporated in this grant
agresment.

12. Rehabllitation Act: The recipient shall comply with Section 504 of the

Rehabilitation Act of 1973, as amended (29 U.S.C. 784, P.L. 93-112),
and ail requirements imposed by or pursuant to the regutations of the
Department of Health, Education, ang Welfare (45 CFR, Parts 80. 81,
and 84), promuigated under the foregoing statute. It agrees that, in
accordance with the foregoing requirements, no otherwise gualitied
handicapped person, by reason of handicap, shall be excluged from
participation in, be denied the benefit of, or be subjected to discrimi-
nation under any program or activity receiving Federal financial as-
sistance, and that it shall take any measures necessary to effectuate
this Agresmaent.

13. Government Rights (Unlimited): FHWA shall have unlimited rights for

the benefit of the Government in all other work developed in the per-
formance of this Agreement, inciuding the right to use same o any
other Government work without additional cost to FHWA.

- P St
QolX v iTo0 Al
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PROJECT NO.

PROJECT AMENDMENT NUMBER

GRANT AGREEMENT FOR FISCAL YEAR 19

BETWEEN
TEE FEDERAL HIGEWAY ADMINISTRATION
AND -
THE
(STATE LEAD AGENCY)
dated . is entered into in accordance with Title IV cf the

Surface Transportation Assistance Act of 1982 and subsequernt amendments
thereto. This amendment shall be attached to and become a part of the

referenced grant agreement. This agreement is hereby revised for the purpocse
described:

( ) increases
This amendment ( ) decreases Federal Funding.
{ ) does not change

The prior total cost of this MOTOR CARRIER SAFETY ASSISTANCE PROGRAM was
projected to be § with a Federal share not to exceed

$

The revised total program cost is now projected to be: S

(- ) increased
The Federal share is ( ) decreased in the amount of $

{ ) unchanged

providing for a revised total Federal share not to exceed §

All other terms and conditions of this grant remain unchanged.

This amendment is effective and expires on September
30, 19 .

Name of Authorized Representative
STATE

SEAL Title:

Date:

D V A N @ E FEDERAL EIGHWAY ADMINISTRATION

Name of Authcorized Representative
c G P '.__{' Title:

Date:

FHWA FORM MCSAP-2A (11-852)
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reral Provisions: The State will compiy with aii requirements imposed
FHWA concerning special requirements of law, program require-
nts, and other administrative requirements.

guiation Requirements: The Stale hereby assures and certities that
will camply with the regulations, policies, guidelines, and require-
»nts, including 49 CFR, Part 350, and applicable OMB Circulars No.
102 and A-87 as they reiate to the application, acceptance and use
Federal tunds for this federatly-assisted project.

odifications: This agreement may be amanded at any time by & writ-
i modification properly executed by both the FHWA and the State.

stention and Custodial for Records:

1} Financial records, supporting documents, statistical records, and
ali other recordgs pertinent to this instrument shali be retained for
a pericd of three years, with the following exception:

{1) if any litigation, claim, or audil is started before the expiration
of the 3-year period, the records shal! be retained until aii iitigation
claims, or audit findings invoiving the records have bean resolved.
{2) Recoids for nonexpendable property, if any, required with Fed-
eral funds shaill be retained for three years attet lis final disposition.
(3) When records are transfarred to or maintained by FHWA, the
3-year retention requirement is not applicable to the recipient.

(b} The retention period stants from the date of the submission of the
final expenditure report.

{¢) The Secretary of Transportation and the Compirolier General of the
United States, of any of their duly authorized representatives, shail
have access to any pertinent books, documents, papers, and records
of the recipient, and its contractors and subcontractors, to make
audits, examinations, excerpts, and transcripts.

Equsl Employment Opportunity:

{a) The applicationirecipient agrees to incorporate in all contracts hav-
ing a value of over $10,000, the provisions requiting compliance with
Executive Order 11246, as amended, and impltementing regulations
of the United States Depaniment of Labor at 41 CFR 60, the provi-
sions of which, other than the standard EEC ciause and applicable
goals for employment of minorities and women, may be incorpo-
rated by reference.

(b} The applicant/recipient agrees to ensure that its contractors andg
subcontraclors, regardless of tier, awarding contractors andior
issuing purchase orders for material, supplies, or equipment over
$10,000 in value will incorpotale the required EEQ provisions in such
contracts and purchase orders.

(c) The applicantfrecipiant further agrees that its own smpioyment poli
cies and practices will be without discrimination based on race,
colox, religion, sex, national origin, handicap or age; and that it has
or will develop and submitto FHWAby ______ ____ an affirn-
ative action plan consistent with the Uniform Guidelines on Em-
ployee Seiection Procedures, 28 CFR 1607, and the Altirmative Action
Guidelines, 29 CFR 1508.

. Copeland Act: All contracts in excess of $2,000 for construction or repair
awarded by recipient and its coniractors of subcontractors shall include
a provision for compiiance with the Copeland *Anti-Kick Back™ Act (18
U.8.C. 874) as suppiermented in Department of Labor reguiations (23 CFR,
Part'3). This Act pravides that each cantractor or subcentractor shall
be prohibited from inducing, by any means, any person employed in
the construction, completion, or repair of public work, or give up any
pan of the compensation to which he or otherwise entitied. The recipient
shail repott alf suspected or reported violations to FHWA.

. Davis-Bacon Act: When required by the Federal program legislation,
alt construction contracts awarded by the recipient and its contractors
or subcontractors of more than $2,000 shal! include a provision for com-
pliance with the Davis-Bacon Act (40 U.S.C, 276a to a-7) and as sup-
piemented by Oepartment of Labor reguiations (28 CFR, Part 5). Under
this act, contractors shall be required to pay wages to laborers and
mechanics at a rate not less than the minimum wages specified in a
wage determination made by the Secretary of Labor. In addition, con-
tractors shali be required to pay wages not less than once a week. The
recipient shall piace a copy of the current prevailing wage determina-
tion issued by the Department of Labar in each solicitation and the award
of a contract shall be conditioned upon the acceptance of the wage
determination. The recipient shali report all suspected or reported vio-
lations to the GI/CAO.

8.

10.

11.

12.

13.

GENERAL PROVISIONS FOR MCSAP AGREEMENT

Contract Work Hours and Safety Standards Act: Whare applicatle, ali
contracts awarded by recipient in excess of $2,500 that invoive the em-
pioyment of mechanics or laborers, shall include a provision for com-
pliance with sections 103 and 107 of the Contract Wark Hours and
Safety Standaras Act (40 U.S.C. 327-330} as supplemented by Depart-
ment of Labor regulations (25 CFR, Part §). Under section 103 of the
Act, sach contractor shall be required 10 compute the wages of every
mechanic and (aborer on the tasis of a standard workday of & hours
and a standard workweek of 40 hours. Work in excess of the standarg
workday or workweek is permissible provided that the warker is com-
pensated at a rate of not less then 1-% times the basic rate of pay
for all hours worked in excess of 8 hours in any calendar day or 40
hours in the workweek Section 107 of the Act if applicable 10 construc-
tion work provides that no laborer or mechanic shall be required 1o
work in surroundings or under working conditions which sre unsani-
tary, hazardous, of dangerous to his heaith and satety as determined
under construction satety and health standards promuigated by the
Secretary of Labor. These requitements do not apply 10 the purchases
of supplies or materials or articies ordinarily avaiiable on the open mar-
ket, or contracts for transportation or transmission of intelligence.

. Accsess to Records: All negotialed contracts (except those of $10,000

or iess) awarded by recipients shail inciude a provision (o the effect
that the recipient, FHWA, the Comptrotier Genaral of the United States,
of any ot their duly authorized representatives, shall have access to
any books, documents, papars, and records of the contractor which
ara directly partinent to a specific program for the purpose of making
audits, examinations, excerpts, and transcriptions.

Civil Rights Act: The recipient shall compiy with Titie Vi of the Civli
Rights Act of 1964 (P.L_ 88-352), and in accordance with Title Vi of that
Act, no person in the United States shall on the ground of race, color,
or national origin, be excluded from participation in, be denied that
benefits of, or be otherwise subjected to discrimination under any pro-
gram or activity {or which the recipient received Federai financial as-
sistance and shall immediately take any measures necessary to
effectuate this Agreement. It shall compty with Title VI af the Civit
Rights Act of 1964 (42 U.5.C. 2000d) prohibiting employment discrimi-
nation where:
(a) The primary purpose of and instrument is 10 provide smployment,
or
{b) Discriminatory employment practices will resuit in unequa! treat-
ment of persons who are or should be benetiting from the grant-
aided activity.

Nondiscrimination: The applicanUrecipient hereby agrees that,as a
condition 10 receiving any Federal financial assistance trom the Depart-
ment of Transportation, it will comply with Titie V! of the Civil Rights
Act of 1964 (78 Stat. 252, 42 U.S.C. 20004}, related nondiscrimination
statutes, and applicable regulalory requirements 1o the end that no
person in the United States shali, on the grounds of race, coior, na-
tional origin, sex, handicap or age, be exciuded from participation in,
be denied the benefits of, or ctherwise be subjected to discrimination
under any program or activity for which the applicantirecipient receives
Federal financiai assistance. The spacific requirements of the United
States Depariment of Transportation standard Civil Rights assurances
with regard to the Statles’ highway satety programs (required by 49 CFR
21.7 and on file with the U.S. DOT) are incorporated in this grant
agreement.

Rehabilitation Act: The recipient shall comply with Section 504 of the
Rehabilitation Act of 1973, as amended (29 U.S.C. 794, P.L. 83-112),
and all requirements imposed by or pursuant to the regulations of the
Depariment of Health, Education, and Weilare (45 CFR, Parts 80, 81,
and 84), promuigated under the foregoing statute. it agrees that, in
accordance with the foregoing requirements, 0o otherwise qualitied
handicapped person, by reason of handicap, shall be excluded from
participation in, be denied the benetit of, or be subjected 1o discrimi-
nation under any program of activity receiving Federal financial as-
sistance, and thal it shall take any measures necessary lo effectuate
this Agreement.

Government Rights (Unlimited): FHWA shall have uniimited rights tor
the benefit of the Government in ail other work developed in the per-
formance of this Agreement, including the tight to use same on any
other Government work without additional cost 10 FHWA.

A0 T Jem
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EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

State and Local Reporting Committes
1801 L Strest. N.W.
Waoshington, D.C. 20807

WASHINGTON, D.C.

EEOC FORM 164, STATE AND LOCAL GOVERNMENT INFORMATION (EEO-4)

INSTRUCTION BOOKLET

[Ptease Read This Booklet Before Completing Enclosed Report)

Under Public Law 88-352, Title VII of the Civil Rights
Act of 1964, as amended by the Equal Employment Oppor-
tunity Act of 1972, all State and local governments that have
15 or more employees are required to keep records and to
make such reports to the Equal Employment Opportunity
Commission as are specified in the regulations of the Com-
mission. The applicable provisions of the law, Section 709(c)
of Title VII, and the regulations issued by the Commission
are printed in full in the Appendix (4) of these instructions.
School systems and educational institutions are covered by
other employment surveys and are excluded from EEO-4.

In the interests of consistency, uniformity and economy,
State and Local Government Report EEO-4 is being utilized
by Federal government agencies that have responsibilities
with respect to equal employment opportunity. A joint State

~and Local Reporting Committee, with which this report
must be filed, represents these various Federal agencies. In
addition, this report should bring about uniformity in State
and local government recordkeeping and reporting and
should serve as a valuable tool for use by the political
jurisdictions in evaiuating their own internal programs for
insuring equal employment opportunity.

As stated above, the filing of Report EEO-4 is required
by law; it is not voluntary. Under Section 70%(c) of Title
VI1I, the Attorney General of the United States may compel
a jurisdiction to file this report by obtaining an order from
a United States District Court.

1. WHO MUST FILE

Those who must file this report include: (1) all States;
(2) all other political jurisdictions which have 100 or more
employees; and (3) an annual sample of those political
jurisdictions which have 15-99 employees. The sample is

rotated annually, so that none of the smalier jurisdicfions
will be required to file in consecutive years, but all will be
required to file in their turn. Sampled jurisdictions will be
informed by receipt of the forms that they have been sefected
to report in a particular year.

2. WHO MUST KEEP RECORDS

Every political jurisdiction with 15 or more employees
must make and keep records and statistics which would be
necessary for the completion of Report EEO-4, as set forth
in these instructions. Records must be kept for a period of
3 years. See regulations 1602.30 and 1602.31 in the Appen-
dix (4).

Although the EEO-4 report requires the combining of
agency data to complete the report, separate data for each
agency must be maintained either by the agency itself or by
the office responsible for preparing the EEO-4 report, and
should be available upon request to representatives of
Federal agencies. '

3. HOW TO FILE

State and local governments must file EEO-4 reports
according to the number of full-time employees on the
payroll as follows:

A. FEWER THAN 250 FULL-TIME EMPLOYEES

(1) File one (1) report for all functions performed
which includes all empioyees.

(2) Check each box in Section C which represents a
function performed by the jurisdiction.

(3) Include a list of any agencies not included in the
report with the complete address for any agencies
listed.
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B. MORE THAN 249 FULL-TIME EMPLOYEES

File one form for each function listed on page ! of the
form @f that function is performed), for a maximum of 15
forms. Jurisdictions should report only persons on the
jurisdiction’s payroll.

Blank forms will be sent to a central office for the political
jurisdiction. In those jurisdictions were all data are available
at a single location, forms may be completed by the central
office. Where datz are not available centrally, figures should
be obtained by the central office from all agencies and ag-
gregated onto the proper forms by functions.

¥ you file forms for more than one function, 2 Summary
Sheet will be included with your forms. On the Summary
Skeet you are requested to check those functions for which
you are submitting completed reports; functions for which
you are not reporting; and functions for which you will be
reporting at a later date. This will facilitate our own record-
keeping, and minimize unnecessary follow-up cor-
respondence. Full-time employment must also be reported
on the Summary Sheet.

The Summary Sheet provides for one certification state-
ment as to the accuracy and completeness of the entire report
from the jurisdiction. If such certification can be and is made
by one official, a separate signature on every form will not
be required.

The fact that a branch or agency of a government has
separately elected officials, or is autonomous or semi-
autonomous in its operations does not affect the legal status
of the jurisdiction, nor the requirement that EEQO-4 cover
the entire jurisdiction. To the extent feasible, the report
should cover all branches of the government. In any cases
where that is not feasible, and data are not available to the
central office of the government, ¢ list of agencies and ad-
dresses not included should accompany the report.

Where interstate, intercounty, etc., boards, agencies,
commissions, or other type special district governments ex-
ist, ONE FORM should be submitted by the headquarters
of the special district.

In conclusion, the submitted report must contain the
following submitted in one (1) package:

(1) One (1) SUMMARY SHEET.
(2) The original and one (1) copy of up to 15 reports
. based on the aumber of functions performed.
(3) A list of agencies not included in the report but
which should have been included in the report,
with the complete address for any agency listed.

4. WHEN TO FILE

This annuat report must be filed with the Equal Employ-
ment Opportunity Commission no later than the date printed
in the accompanying cover letter. Full-time and part-time
employment figures should cover the payroll period which
includes June 30 of the survey year. New hires data is for
the entire fiscal year which ends on June 30.

5. WHERE TO FILE

The completed reports (in duplicate) should be forwarded
to the P.O. Box indicated on the EEO-4 form. All requests
for additional information and report forms should also be
directed to that address.

6. SPECIAL REPORTING PROCEDURES

An employer who claims that preparation or the filing
of Report EEO-4 would create undue hardships may apply
to the Commission for a special reporting procedure. In such
cases, the employer must submit in writing a proposal for
compiling and reporting information to:

The EEO-4 Coordinator
EEQOC—Surveys

1801 L Street, N. W,
Washington, D.C. 20507

Only those special procedures approved in writing by the
Commission are authorized. Such authorizations remain in
effect until notification of cancellation is given or EEOC
publishes a change to the survey form.

A computer printout is also a special reporting procedure.
Only the print format designed and approved by EEQOC will
be accepted. A copy of that format with an explanatory
memorandum may be acquired from the EEO-4 Coordi-
nator at the above address.

7. ELECTED AND APPOINTED OFFICIALS

Section 701(f) of the Equal Employment Opportunity Act
of 1972 contains an exemption for elected and certain ap-
pointed officials that is set forth in the definition of
“‘employee’” in Appendix (1). Based on the legislative history
of Section 701(f), the General Counsel of the Commission
has ruled that this exemption was intended by the Congress
to be construed narrowly. This ruling concluded that only
the following persons would be included in the exemption:

{1) State and local elected officials.

(2) Such official’s immediate secretary, administrative,
legislative, or other immediate or first-line aide.

(3) Such official’s legal advisor.

(4) Appointed cabinet officials in the case of a Gover-
nor, or heads of executive departments in the case
of a Mayor or County Council.

No other persons appointed by an elected official are ex-
empt under this interpretation. In no case is any person
exempt who is appointed by an appointed official, whether
or not the latter is exempt. Furthermore, as specified in Sec-
tion 701(f), the exemption does not include employees sub-
ject to the civil service laws of a State government, govern-
mental agency or political subdivision.

8. CONFIDENTIALITY

All reports and information from individual Teports
are subject to the confidentiality provisions of Section



709%(e) of Title Y1I, and may not be made public by EEOC
prior to the institution of any proceeding under Titie VII.
However, aggregate data may be made public in a manner
30 as not to reveal any particular jurisdiction’s statistics. Bar-
ring prohibitive State or local legisiation, a political jurisdic-
tion may make its EEO-4 Report public at any time.

9. ESTIMATE OF BURDEN

Public reporting burden for this collection of informa-
tion is estimated to vary from five (5) to six (6) hours per
respoase, with an average of five and two-tenths (5.2) hours
including the time for reviewing instructions, searching ex-
isting data sources, gathering and maintaining the data
needed and completing and reviewing the collection of in-
formation. A response is defined as one survey form. Send
comments regarding this burden estimate or any other aspect
of this collection of information, including suggestions for
reducing this burden to:

The EEOC Clearance Officer
Office of Management—Room 2220
1801 L Street, N.W.

Washington, D.C. 20507

AND

Paperwork Reduction Project (3046-0008)
Office of Management and Budget
Washington, D.C. 20503

The full text of the new OMB regulations may be found
at 5§ CFR Part 1320, or Federal Register, vol. 53, no. 90,
Tuesday, May 10, 1988, page 16618.

PLEASE DO NOT SEND YOUR COMPLETED REPORT
TO EITHER OF THESE ADDRESSES.

INSTRUCTIONS ON HOW TO
PREPARE INFORMATION REPORTS

Definitions of Terms and Categories are
Located in the Appendix

SECTION A—TYPE OF GOVERNMENT -
Check one box indicating type of government.

SECTION B—IDENTIFICATION

Indicate the name and central mailing address of the
governmental jurisdiction if different from address label in
top margin.
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~July 16, 1993
ATTACHMENT &5
SECTION C~—~FUNCTION

1. Jurisdictions with fewer than 250 full-time employees
are mailed only one form. Report all jurisdiction
employees on this form. Indicate in Section C of the
form which functions are performed by your juris-
diction.

2. Jurisdictions with more than 249 full-time employees
are mailed up to 15 forms. Please use a separate form
for each function for which you are reporting. .

The data should be aggregated for all agencies perform-
ing a panticular function. This also applies to unspecified
functions which are to be combined in one report for Func-
tion 15, *“Other’". State education agencies, both agencies
covering elementary and secondary schools and those cover-
ing higher education, should be included in Function 18.

If an agency’s activities cover more than one of the form’s
specified functions, those activities should be separated and
reported under separate functions, where it is feasible to do
so. Where the political jurisdiction.is unable to make such
separation of data, the agency should be reported under the
function that represents its dominant activity. For example,
if a transportation department includes among other func-
tions streets and highways, and two-thirds of the employees
of the department are engaged in street-and-highway ac- -
tivities, those employees should be separated out and
reported separately if feasible. If not, the entire department
should be reported in Function 2, Streets and Highways.

On page 4 of each function report, list the departments
or agencies included in this function. For instance, Func-
tion 1 might include: Office of the Tax Collector, Office
of the Mayor, Office of the District Attorney, etc.

SECTION D—EMPLOYMENT DATA AS OF JUNE 30

For purposes of this report, a person is an employee of
a political jurisdiction if he or she is on the payroll of that
jurisdiction, regardless of the source of the funds by which
the person is paid.

I. FULL-TIME EMPLOYEES

(For detailed explanation of job categories and race/
ethnic identification, see Appendix.)

Employment data should include total full-time employ-
ment except those elected and appointed officials specified
in Section 7 above of these instructions. Where employees
receive separate salaries or payments from two or more
jurisdictions, but work full-time for one jurisdiction, they
should be counted as full-time employees by that jurisdic-
tion, and to the extent possible their annual salary should
reflect their total earnings from all jurisdictions from which
they are paid. Also, where a person is a full-time employee



HWA ORDER 4720.1A
fuly 16, 1993
TTACHMENT 5

of a jurisdiction, but is employed in more tnan one func-
tion, he or she should be reported for the function which
accounts for most of the worktime. Trainees should be
counted in appropriate columns by job, salary, race/ethnic
group, and sex. Every employee must be accounted for in
one and only one of the categories. Definitions are includ-
ed in the Appendix (2).

2. Race/Sex Dats—Columns B through K must reflect
empioyment for the categories indicated. The line totals for
columns B through K are entered in Column A.

b. Occupstional Dats—Employment data should be
reported by annual salary within job category. Report each
employee in only one job/salary category. In order to
simplify and standardize the method of reporting, all jobs
are considered as belonging in one of the broad occupations
shown in the table. To assist you in determining how to place
your jobs within the occupational groups, a description of
job categories with examples follows in the Appendix (3).
The list of exampless is in no way exhaustive.

*Total Lines——~Report total employment for this matrix, as
well as row totals. ‘

¢. Annual Salsry—Where emnployees are paid on an other
than annual basis, their reguiar earnings in the payroll period
which includes June 30 should be expanded and expressed
in terms of an annual income. All special increments of an
employee’s annual earnings which are regular and recur-
rent should be inciluded. Overtime pay should not be
included.

2. OTHER THAN FULL-TIME EMPLOYEES

Employment data should include all employees not in-
cluded in a full-time matrix, except those specifically ex-
empted (see Section 7, Elected and Appointed Officials.)
Where employees are working part-time for different
jurisdictions, and are on separate payrolls of different
jurisdictions, they should be reported as part-time employees
of the separate jurisdictions. Persons on the payroll of the
jurisdiction for a specified temporary appointment, such as
a public employment program, should be included in this
category.

*Total Lines—Report total employment for this matrix, as
well as row totals.

3. NEWHIRES DURING FISCAL YEAR (A FISCAL
YEAR COVERS THE PERIOD JULY i-JUNE 30)

Include those employees who were hired during the fiscal
year into permanent full-time positions whether or not they
terminated employment prior to the end of the fiscal year.
New Hires are included in Section D-1 if they were full-time
employess at the end of the fiscal year. Total Lines—Report
total employment for this matrix, as well as row totals.

REMARKS

Include in this section: (1) the list of your government
agencies included in this report, and (2) any remarks, ex-

planations, or other pertinent information regarding this
report.

- NOTE: List here the National Crime Information Center
(NCIC) numbers assigned by the U.S. Department of Justice
to any criminal justice agencies whose data are included.

CERTIFICATION

Each form must be certified and signed by an official
responsible for the information, unless 2 Summary Sheet
has been certified and signed and submitted with the com-
pleted forms.

. APPENDIX
1. DEFINITION APPLICABLE TO ALL EMPLOYERS

2. “Commission’’ refers to the Equal Employment Cp-
portunity Commission established under Title VII of the
Civil Rights Act of 1964.

b. “Employee’” means an individual employed by a
political jurisdiction, who is on the payroll of that jurisdic-
tion, regardless of the source of the funds by which the
worker is paid. The following is an exception from the
definition, subject to the interpretation in Section 7 above
of these instructions. The term “‘employee’’ shall not include
any person elected to public office in any State or political -
subdivision of any State by the qualified voters thereof, or
any person chosen by such officer 1o be on such officer’s
personal staff, or an appointee on the policy making level
or an immediate adviser with respect to the exercise of the
constituticnal or legal powers of the office. The exception
set forth in the preceding sentence shall not inciude em-
ployees subject to the civil service laws of a State govern-
ment, governmental agency or political subdivision.

¢. “Full-time Employees’’—Persons employed during
this pay period to work the number of hours per week that

_represent regular full-time employment (excluding tem-

poraries and intermittents).

d. “Other Than Full-time Employees’’—Persons em-
ployed during this pay period on a part-time basis. Include
those daily or hourly employees usually engaged for less than
the regular full-time work week, temporaries working on
a seasonal basis (whether part-time or full-time) or hired for
the duration of a particular job or operation, including
public employment programs, and intermittents.

¢. ‘*‘New Hires During Fiscal Year''—Persons both with
and without previous experience and transfers who were
hired for the first time in this jurisdiction or rehired after
a break in servicé for permanent full-time employment.

2. RACE/ETHNIC IDENTIFICATION

An employer may acquire the race/ethnic information
necessary for this section either by visual surveys of the work
force, or from post-employment records as to the identity
of employees. Since visual surveys are permitted, and the



fact that race/ethnic identifications are not present on
agency records is not an excuse for failure to provide the
dats called for. However, although the Commission does
not encourage direct inquiry as a method of determining
racial or ethnic identity, this method is not prohibited in
cases where it has been used in the past, or where other
methods are not practical, provided it is not used for pur-
poses of discrimination.

Moreover, the fact that employees may be located at dif-
ferent addresses does not provide an acceptable reason for
failure to comply with the reporting requirements. In such
cases, it is recommended that visual surveys be conducted
for the employer by persons such as supervisors who are
responsible for the work of the employees or to whom the
employees report for instruction or otherwise.

Please note that the General Counsel of the Commission
has ruled, on the basis of court decisions, that the Com-
mission has the authority to require the racial and ethnic
identification of employeses, regardiess of any possible con-
flicting state or local laws.

The concept of race as used by the Equal Employment
Opportunity Commission does not denote clearcut scientific
definitions of anthropological origins. For the purposes of
this report, an employee may be included in the group to
which he or she appears to belong, identifies with, or is
Tegarded in the community as belonging. However, no per-
son may be counted in more than one race/ethnic category.

NOTE: The category ‘“HISPANIC*’, while not a race
identification, is included as a separate race/ethnic category
because of the employment discrimination often encountered
by this group; for this reason do not include HISPANIC
under either *‘white’’ or **black’.

For the purposes of the report, the following race/ethnic
categories will be used:

a. White (not of Hispaaic origin): All persons having
origins in any of the original peoples of Europe, North
Africa, or the Middle East.

b. Black (not of Hispanic origin): All persons having
origins in any of the Black racial groups of Africa.

¢. Hispanic: All persons of Mexican, Puerto Rican,
Cuban, Central or South American, or other, Spanish
culture or origin, regardless of race.

d. Asian or Pacific Islander: All persons having origins
in any of the original peoples of the Far East,
Southeast Asia, the Indian Subcontinent, or the Pacific
Islands. This area includes, for example, China,
India, Japan, Korea, the Philippine Islands, and
Samoa.

¢. American Indian or Alaskan Native: All persons hav-
ing origins in any of the original peoples of North
America, and who maintain cultural identification
through tribal affiliation or community recognition.
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3. DESCRIPTION OF JOB CATEGORIES

a. Officials and Administrators: Occupations in which
employees set broad policies, exercise overall responsibility
for execution of these policies, or direct individual depart-
ments or special phases of the agency’s operations, or pro-
vide specialized consultation on a regional, district or area
basis. Includes: department heads, bureau chiefs, division
chiefs, directors, deputy directors, controllers, wardens,
superintendents, sheriffs, police and fire chiefs and inspec-
tors, examiners (bank, hearing, motor vehicle, warehouse),
inspectors (construction, building, safety, rent-and-housing,
fire, A.B.C. Board, license, dairy, livestock, transportation),

. assessors, tax appraisers and investigators, coroners, farm

managers, and kindred workers.

b. Professionsls: Occupations which require specialized
and theoretical knowledge which is usually acquired through
college training or through work experience and other train-
ing which provides comparable knowledge. Includes: per-
sonnel and labor relations workers, social workers, doctors,
psychologists, registered nurses, economists, dieticians,
lawyers, systems analysts, accountants, engineers, employ-
ment and vocational rehabilitation counselors, teachers
or instructors, police and fire captains and lieutenants,
librarians, management analysts, airplane pilots and
navigators, surveyors and mapping scientists, and kindred .
workers.

¢. Technicians: Occupations which require a combina-
tion of basic scientific or technical knowledge and manual
skill which can be obtained through specialized post-
secondary school education or through equivalent on-the-
job training. Includes: computer programmers, drafters,
survey and mapping technicians, licensed practical nurses,
photographers, radio operators, technical illustrators,
highway technicians, technicians (medical, dental, electronic,
physical sciences), police and fire sergeants, inspectors (pro-
duction or processing inspectors, testers and weighers), and
kindred workers.

d. Protective Service Workers: Occupations in which
workers are entrusted with public safety, security and pro-
tection from destructive forces. Includes: police patrol of-
ficers, fire fighters, guards, deputy sheriffs, bailiffs, cor-
rectional officers, detectives, marshals, harbor patrol
officers, game and fish wardens, park rangers (except
maintenance), and kindred workers.

e. Paraprofessionals: Occupations in which workers per-
form some of the duties of a professional or technician in
a supportive role, which usually require less formal train-
ing and/or experience normally required for professional
or technical status. Such positions may fall within an iden-
tified pattern of staff development and promotion under a
‘“New Careers’’ concept. Included: research assistants,
medical aids, child support workers, policy auxiliary welfare
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¢ aids, recreation assistants, nomemasc: > aides, home
h aides, library assistants and clerks, ambulance drivers
attendants, and kindred workers.

Admipistrative Support (Including Clerical and Sales):
ipations in which workers are responsible for internal
xternal communicatiom, recording and retrieval of data
or information and other paperwork required in an of-

Includes: bookkeepers, messengers, clerk-typists,
>graphers, court transcribers, hearing reporters,
stical cletks, dispatchers, license distributors, payroli
s, office machine and computer operators, telephone
ators, legal assistants, sales workers, cashiers, toll col-
ics, and kindred workers.

. Skilled Craft Workers: Occupations in which workers
orm jobs which require special manual skill and a
ough and comprehensive knowledge of the processes in-
ed in the work which is acquired through on-the-job

1ing and experience or through apprenticeship or other .

nal training programs. lacludes: mechanics and
iirers, electricians, heavy equipment operators, sta-
ary engineers, skilled machining occupations, carpenters,
ipositors and typesetters, power plant operators, water
sewage treatment plant operators, and kindred workers.

I. Service-Maintenance: Occupations in which workers
form duties which result in or contribute to the comfort,
venience, hygiene or safety of the general public or which
tribute to the upkeep and care of buildings, facilities or
unds of public property. Workers in this group may
rate machinery. Inciudes: chauffeurs, laundry and dry
ining operatives, truck drivers, bus drivers, garage
orers, custodial employees, gardeners and groundkeepers,
ase collectors, construction laborers, park rangers
iintenance), farm workers (except managers), craft ap-
ntices/trainees/helpers, and kindred workers.

LEGAL BASIS FOR REQUIREMENTS

stion 709(c), Title VII, Civil Rights Act of 1964

{As Amended by the Equal Employment
Opportunity Act of 1972)

cordkeeping: reports

Every employer, employment agency, and labor organiza-
n subject 1o this title shall (1) make and keep such records
evant to the determinations of whether unlawful employ-
:nt practices have been or are being committed, (2)
sserve such records for such periods, and (3) make such
yorts therefrom as the Commission shall prescribe by

regulation or order, after public hearing, as reasonabie,
necessary, or appropriate for the enforcement of this title
or the regulations or orders thereunder. The Commission
shall, by regulation, require each employer, labor organiza-
tion, and joint labor-management committee subject to this
title which controls an apprenticeship or other training pro-
gram to maintain such records as are reasonably necessary
to carry out the purposes of this title, including, but not
limited to, a list of applicants who wish to participate in such
programs, including the chronological order in which ap-
plications were received, and to furnish to the Commission
upon request, a detailed description of the manner in which
persons are selected to participate in the apprenticeship or
other training program. Any employer, employment agency,
labor organization, or joint labor-management committee
which believes that the application to it of any regulation
or order issued under this section would result in undue
hardship may apply to the Commission for an exemption
from the application of such regulation or order, and, if such
application for an exemption is denied, bring a civil action
in the United States district court for the district where such
records are kept. If the Commission or the court, as the case
may be, finds that the application of the regulation or order
to the employer, employment agency, or labor organization
in question would impose an undue hardship, the Commis-
sion or the court, as the case may be, may grant appropriate -
relief. If any person required to comply with the provisions
of this subsection fails or refuses to do so, the United States
district court for the district in which such person is found,
resides, or transacts business, shall, upon application of the
Commission, or the Attorney General in a case involving
a government, governmental agency or political subdivision,
have jurisdiction to issue to such person an order requiring
him to comply.

Title 29, Chapter X1V, Code of
Federal Regulstions

Subpart [—Sitate and Local Governments Recordkeeping
§ 1602.30 Records to be made or kept.

On or before September 30, 1974, and annually there-
after, every political jurisdiction with 15 or more employees
is required to make or keep records and the information
there from which are or would be necessary for the com-
pletion of report EEO-4 under the circumstances set forth
in the instructions thereto, whether or not the political juris-
diction is required to file such report under § 1602.32 of the
regulations in this part. The instructions are specifically in-
corporated therein by reference and have the same force and
effect as other sections of this part.' Such records and the
information therefrom shall be retained at all times for a

INote.—instructions were published as an appendix to the proposed
regulations on Mar. 2, 1973 (38 FR 3662).
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are included in this report.)

REMARKS (List National Crime information Center (NC!C) numbers
assigned to any Criminal Justice Agencies whose data
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Saction 1001.}
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TYPED NAME/TITLE OF AUTHORIZED OFFICIAL
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FACT SHEET
Handout 4-1 7
State Transportation Agency EEO Program Guide

U.S. Commission on Civil Rights — 624 Ninth Street, N.W. - Washington, D.C. 20425—(202) 376-8582

“No person in the United States shall, on the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance.” '

“The policy underlying the enactmant of Title Vi is s fundamentally correct that there is littie need for an
additional statement,”? ‘

'FACT SHEET

FOR
TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

The Department of Justice, through its Coordination and Review Section, is the
Federal agency charged with providing oversight, monitoring, and coordination of all

Federal agencies and other parties for enforcement of Title VI of the Civil Rights Act of
1964. The section provides:

@ Coordination and liaison with the Federal agencies, State and local government
recipients, non-governmental recipients, community groups, and general public

Technical assistance to public and private agencies, and to citizens
Education outreach and civil rights training
Clearinghouse and information resources

Guidance on, and review of, Title Vi implementation plans

Monitoring of Federal and State agencies’ compliance with, and enforcement of,
Title VI

Legal interpretation and assistance to Federal agencies
Litigation support to Federal agencies

' 42U.8.C. § 2000d (1988)

2 H.R. Rep. No. 914, 88" Cong., 1" Sess., pt. 2,24 (1964) (hereafter cited as House Report), reprinted in
110 U.S.C.C.AN. 2510. See also 110 Cong. Rec. 7064 (1964) (statement of Sen. Ribicoff) “of all the
provisions of this civil rights bill, none rests on so simple and so sound a principle as does this [Tlitle VI.
That principle is taxpayers’ money, which is collected without discrimination, shali be spent without
discrimination.... It is based on simple justice. i is based on ordinary decency.”



WHAT TITLE VI IS

Title V1 is a civil rights law that prohibits discrimination because of race, color, or
national origin in programs and activities that receive Federal financial
assistance.

WHAT TITLE VI DOES

Prohibits entities from discriminatorily denying a protected individual any service,
financial aid, or other benefit under the covered programs and activities.

Prohibits entities from providing services or benefits to some individuals that are
different from or inferior (in either quantity or quality) to those provided to others.
Prohibits segregation or separate treatment in any manner related to the receiving
of program services or benefits.

Prohibits entities from imposing different standards or conditions as prerequisites
for serving of individuals.

Encourages outreach for the participation of minorities as members of planning or
advisory bodies for programs receiving Federal funds.

Prohibits discriminatory activity in a facility built in whole or part with Federal funds.
Requires information and services to be provided in languages other than English
when significant numbers of potential beneficiaries have limited English speaking
ability.

Requires entities to notify the entire eligible population about programs.

Prohibits locating facilities in a way that would limit or impede access to a Federally
funded service or benefit.

Requires assurance of nondiscrimination in purchasing of services.

WHAT TITLE VI DOES NOT

Does not apply to Federal assistance provided through insurance or guaranty
contracts (e.g., FHA loan insurance).

Does not apply to employment, except where employment practices result in
discrimination against program beneficiaries or where the purpose of the Federal
assistance is to provide employment.

Does not provide relief for discrimination based on age, sex, disability, religion,
geographical locale, or means.

Does not apply to direct benefit programs such as Social Security.

In short, it applies only to contracts and set-aside programs.



WHAT TITLE VI COVERS*

Ship and airline subsidies e School educational programs

e Job training programs e Hiring
Department of Veterans Affairs e Tax benefits enjoyed by private
educational benefits and equipment agencies and fraternai and non-profit
and building loans organizations (i.e., 501 ¢3)

Urban renewal

Location of facilities Employee or student recruitment
Law enforcement such as police Program effects on people in
training communities

o Welfare services such as foster care

e Farm price supports .

e Health care (i.e., Medicare, Medicaid) e Distribution of benefits and services

* Public health services e Community development block grants
¢ Parks and recreation e Transportation

e Housing e Construction

+ Contracting + Social services

[ ] e

[ ] L J

*This is not an exhaustive list
PEOPLE COVERED BYTITLE VI

There are different “players” in the programs and activities that use Federal money
or services. Knowing them will assist in understanding the specific activities prohibited by
Title VI and the rights and duties of those covered by the law. The players include the
applicant, the recipient, the sub-recipient, the program participant, and the beneficiary.

A APPLICANT

The applicant is an individual, public or private organization, or State or local
government that applies for Federal money or services.

For example, a person who applies for Social Security benefits is an applicant. An
elementary school that applies for Federal money to support special education programs is
an applicant. A State govemment that applies for Federal disaster relief also is an
applicant.

Although the person who applies for Social Security benefits is not covered by this
civil rights law because the program that provides the Federal money is a direct assistance
program, the school and the State government are covered by this law. Students attending
the special education programs and families assisted by the disaster relief will obtain the
Federal assistance through the school or the State government. They will not receive the
money or services directly from the Federal Government.



B. RECIPIENT

The recipient is the individual, public or private organization, or State or local
government that receives the Federal assistance after applying for it. The individual,
organization, or State or local government who applies for and receives the Federal money
is both the applicant and the recipient of the Federal program. The school receiving
Federal money and the State government obtaining disaster relief are recipients.

In using the Federal money to create programs or provide aid to individuals, the
school and the State government have a duty under Title VI not to discriminate against
students receiving educational services or families receiving disaster relief.

C. SUB-RECIPIENT

In some cases, a State or local government or an organization will apply for Federal
money or services. it then will distribute the money based on applications submitted to it.
In this situation the State or local government or the organization is the applicant and the
recipient. The individual who applies to the State government, the local government, or the
organization for money becomes a sub-recipient when the money is received.

For example, States apply to the U.S. Department of Education for Federal money
under a grant program for special education. The States are both the applicants and the
recipients of the program. The States then provide some of the money to local school
districts in their States for special education. The school districts are sub-recipients of the
State grant program for special education.

The States as recipients and the school districts as sub-recipients are covered by
Title VI. All have a responsibility not to violate Title VI.

D. PARTICIPANT

The participant is the individual or organization participating in a program that
comes under Title VL.

For example, a college applies to the Small Business Administration and receives
Federal money. The money pays for the creation of a seminar that offers small businesses
advice on improving their operations. The college is the applicant and the recipient of the
Federal program. Small businesses who send representatives to attend the seminar are
program participants.

As another example, a State applies to the U.S. Department of Education under the
Title | program, which provides Federal money to pay for educationat programs for children
in low-income families. The State receives the money. An elementary school applies to the
State for some of this Title | money and obtains it. With the money, the school creates a
reading program for students from low-income families. The State is the applicant and the



recipient of the Title | program; the school is the sub-recipient of the Title | program; and the
students in the program are the program participants.

Program participants are covered under Title VI. In addition, individuals who are
eligible to participate in the program are also covered under Title VI if they are not allowed
to participate because of race, color, or national origin.

E. BENEFICIARY

A beneficiary is an individual who benefits from a program or activity that uses
Federal money or services.

The benefits can be money provided through benefit checks or Federal loans. (If
the individual has applied for the benefits and received the check or loan, he or she is the
applicant, recipient, and beneficiary of the Federai program.)

The benefits also may be services, such as the medical care provided in a hospital
constructed with Federal money or the training provided in job training programs. For
example, a local government applies to the U.S. Department of Health and Human Services
for money to build a community hospital, and it receives the money. The local government
is the applicant and the recipient of the Federal program. Patients served by the hospital
are the beneficiaries of the Federal program.

As another example, a State applies to the U.S. Depariment of Labor for Federal
money to support job training programs for the unemployed. The State receives this
money. A local government applies to the State for money to develop a job training
program, and obtains the money. The local government develops the job training program
for the unemployed, and individuals receive job training. The State is the applicant and the
recipient of the Federal program; the local government is the sub-recipient; and the
individuals attending the programs are the beneficiaries.

There could be other beneficiaries to the program, such as the employers and family
members of those individuals attending the job training program. Employers will benefit by
the hiring of skilled workers. Family members will benefit if the training leads to an increase
in family income. The employers and family members, however, are not the individuals that
the job training program was intended to benefit. The program was intended to benefit
those individuals who attend the training programs. Title VI applies only to those
individuals intended to benefit from the programs receiving Federal money or services. In
the current example, this civil rights law applies to those individuals who attend the job
training program or who wish to attend but are excluded because of race, color, or national
origin. The law does not protect the employers and family members if an individual is
excluded from the job training program because of race, color, or national origin.



EFFECTS TITLE VI HAVE FOR THE INDIVIDUAL

Title VI gives an individual protection from discrimination because of race, color, or national
origin in a program or activity that receives Federal financial assistance. This means that
the State and local governments, public or private organizations, or individuals that receive
Federal money or services have a duty not to engage in activities that discriminate against
a person because of race, color, or national origin.
discriminated against under Title VI can file a complaint with the Federal agency that

provided the money or services or in a court of law.

WHAT FEDERAL FINANCIAL ASSISTANCE IS

Federal financial assistance means more than just money. Aid that enhances the
ability to improve, or expand allocation of, a recipient’s resources constitutes
assistance. Examples include:

Student aid (releases recipient’s funds for other uses)

Training of employees (permits better use of the employer’s resources)
Grants and loans

Property

Loan of personnel

Tax incentives

Technical assistance

Title VI applies to discrimination throughout an agency or organization, not just to
actions involving the Federally assisted program. Therefore, if an agency or
organization receives Federal financial assistance for any program or activity; the
entire agency or organization is required to comply with Title VI, not merely the
particular program or activity.®

OO OO OO

WHO MUST COMPLY OR BE FOUND IN VIOLATION?

Recipients and other parties that substantially affect program outcomes:

State or local government agency distributing Federal assistance, and entity
distributing Federal assistance to the State or local government agency.
College, university, or other post-secondary institution.

Local educational agency or system of vocational education, or other school
system.

Entire corporation, partnership, or other private organization, or a sole
proprietorship.

Entire private organization in education, housing, health care, etc.

Entire plant or private corporation or other organization that is a geographically
separate facility to which federal financial assistance is extended.

® The 1987 Civit Rights Restoration Act restored the broad coverage.

An individual who has been



HOW YOU CAN PROTECT YOUR RIGHTS
A. FILING A COMPLAINT

If you believe there has been an act of discrimination against any person or group because
of race, color, or national origin in a program or activity that receives Federal money or
services, you may file a compiaint with the Federal agency involved. You do not have to be
the victim of the alleged discrimination in order to file a complaint. You may file a complaint
on behalf of another person or group. In most cases, a complaint must be filed within 180
days of the date of the alleged discrimination uniess you are granted an extension by the
Federal agency.

Your complaint should give:

Your name, address, and telephone number T

Who is the subject of the discrimination

What person, institution, or agency committed the discrimination

When the discrimination took place

Who was harmed by the discrimination (including name, address, and telephone
number), and ’

As much background information as possible about the discrimination.

I R N

o

B. REQUESTS FOR INFORMATION

You may learn more about the Title VI civil rights law by contacting the Federal agency that
runs programs of interest or concem to you. Most Federal agencies have a regional office
outside Washington, D.C. that will handle the issues in your State. Addresses and phone
number of regional Federal offices are available in telephone directories or yellow pages.
Some Federal agencies also provide a toll-free telephone number to answer your questions
and concems.

You also may contact the U.S. Commission on Civil Rights in Washington, D.C. or in a
regionat office. The U.S. Commission on Civil Rights can refer you to the right agency for
your questions and concems.

U.S. Commission on Civil Rights
Cffice of Civil Rights Evaluation
624 Ninth Street, N.W.
Washington, D.C. 20425

1-800-552-6843

This fact sheet was modeled after the Tennessea Human Rights Commission’s Fact Shest “Title VI".



PREVENTING DISCRIMINATION IN THE FEDERAL AID PROGRAM: A SYSTEMATIC
INTERDISCIPLINARY APPROACH
Handout 4-2
Data Collection/Analysis For Addressing Title VI/Environmental Justice
In The Long Range Planning Process

. Why is data collection important?

Data collection is key to ensuring that transportation programs, services, facilities and
projects effectively meet the needs of “all persons” equally and equitably. Timely and accurate
data allows for better decision making and provides support and defensibility to the decisions
made. Objective data is necessary to identify:

- Transportation needs of all persons within boundaries of plans.
. Impacts and persons impacted.
- Persons to include in the decision making process.
- “Champion(s)” for various modes and transportation options.
- Strategies to address impacts.
- Alternatives to modes and locations and types of facilities (transit, light rail, van and
car pooling, HOV lanes, etc.).
- Priorities for investments. -
- Sources for financing investments.
- Strategies to disseminate information.
. Who are “all persons?”
- Low income
- High income
- Transit dependent - rail, bus, other (i.e., demand response, shared ride, etc.)
- Automobile dependent
- Bicycle/Pedestrian users
- Minorities
- Elderly
- Disabled
- Retired
- Inner city residents
- Business owners
. What do equitably and equally mean? _

Equitably describes the function of a transportation system in serving the transportation
and/or mobility needs of “all persons.”

Equally describes the function of a transportation system in serving the transportation and/or
mobility needs of “all persons,” without discrimination (i.e., disproportionately benefitting or
harming one group over another -- a violation of Title VI of the Civil Rights Act of 1964).




Types of data/analysis helpful in determining compliance with Title VI and Environmental
Justice considerations:

Population

- Regional population and growth rates.

- Regional ethnic composition.

- Age distribution by race.

- Number of households by income group. - -

- Median household income.

- Percent of persons below poverty line. -

- Percent of persons by age group with mobility limitations.
Mode Choice

- Number of trips per capita.

- Percent of households with no automobhiles.

- Percent by households by income groups using various modes of transportation (e.g.,
bus, car pool, commuter rail, urban rail, automobile)

- Percent of persons by ethnic group using various modes of transportation (e.g., bus,
car pool, commuter rail, urban rail, automobile)

Transportation System

- Transportation system congested.

- Travel time.

- Delay as a percentage of travel time.

- Access to jobs, churches, medical care, schoo[s emergency services, grocery stores,
family.

- Exposure to transportation hazards (Environmental, safety, crime).

Employment

- Present and future location of jobs

- Present and future location of housing.

- Present and future location of low income contfitunities.

Other

- Public investment per capita (Federal, State and Local).

Types of analyses or questions to address compliance with Title VI/E].

- Percent of benefits allocated to persons beiow poverty line vs. persons above poverty
line.

- Distribution of benefits (dollars, facilities, systems, pr01ects) by groups and
communities.

- Impact of investments on income, race, gender and age groups.

- Allocation of funds by mode (highway, bus, commuter rail, urban rail).

- Projected population increases vs. planned facilities and types of facilities.



. Potential Sources of Data and Analysis Tools:

- Census Data .

- School Districts

- Transit Ridership Surveys

- Management Systems (Pavement and Congestion) ,
- Land Use Plans - -
- Geographic Information Systems

- Transportation Models

- Metropolitan Planning Organization Committees (e.g., Citizen Advisory Committees)

. Performance Indicators
Mobility--Ease of movement of people and goods.

Accessibility--Access to opportunities (jobs, medical care, emergency services, family,
shopping, entertainment).

Environment--Sustainable development and preservation of the existing system and the
environment.

Cost-effectiveness--Maximized return on investment, direct as well as indirect costs
associated with air pollution, congestion delay for individuals/businesses.

Reliability--System reliability (Probability of arriving at destination or even making the trip.)

Safety--Physical design and operation of system (Measured in accidents per person mile) Also
includes security related to criminal activities on highways as well as on transit systems.

Equity--Transportation investments and benefits are invested in a manner that meets the
needs of all persons. _

Customer Satisfaction--Increased ability to make trips, improved travel time, safety and
security, improved access to system.

Livable Communities--Enhancement of living conditions for communities through
transportation policies that provide multi-modal options including non-motorized modes.

Di\Training Power Points\TITLES\EJDAT A4.WPD.August 26, 1999 o



ARIZONA INQUIRY
Handout 4-3
State Transportation Agency EEO Program Guide

PRELIMINARY ANALYSIS
Prepared by FHWA Regional Office of Civil Rights
Region 6—Fort Worth, Texas

May 24, 1996
BACKGROUND

David S. Baron of the Arizona Center for Law in the Public Interest in-a letter dated April 24,
1996, addressed to the Director of the Arizona Department of Transportation (ADOT) ang the
Director of the Maricopa Association of Governments (MAG) questions whether ADOT and
MAG are compiying with the requirements of Title VI of the Civil Rights Act of 1964.
Specifically, Mr. Baron questions compliance by ADOT and MAG with the information
collection and reporting requirements of Title VI. The letter alleges that ADOT and MAG are
not complying with these requirements particularly in the preparation and execution of
transportation plans and programs in metropolitan Phoenix. Mr. Baron wants these situation
corrected so that the required information is collected and used in transportation decisions and
in better understanding how those decisions would affect different groups. Mr. Baron cites the
following laws, regulations and guidance as being on point with the issues he raises;

Title VI of the Civil Rights Act of 1964 {42 U.S.C. 2000d et seq.}, as amended.
49 CFR §21.3¢a), 21.7, 21.9 '

23 CFR §§ 200.3, 200.9

23 CFR § 450.316(b)(2;

28 CFR §§ 42.406, 42.407

DOT Order 1000.12, Ch. IV, §3 1-2 (1/19/77)

FHWA, Federal-Aid Highway Program Manual, Vol. 2, Ch. 2, sec. 2, Transmittal
233, §§ 3, 7, 10 (FHWA Manual)

AR 384833

ISSUES

1. Whether and to what extent if any, each of the above requirements apply to ADOT and
MAG.

2. Whether ADOT and MAG are complying with those requirements cited above which
are found to apply.

a. Whether ADOT and MAG are collecting required community and
population make up data.

b. Whether ADOT and MAG ase utilizing data collected to ensure that the



requirements of Title VI are met with respect to the planning and
construction of transportation programs and facilities.

3. Whether ADOT is ensuring the compliance of subrecipients such as MAG with those
requirements cited above which are found to apply.
AUTHORITY

The following authorities apply to this inquiry;

L.

Title VI of the Civil Rights Act of 1964 {42 U.S.C. 2000d ef seq.}

Title VI is applicable in that it prohibits discrimination on the basis of race, color, or
national origin in Federally assisted programs. The Federal Highway and Federal
Transit Programs are federally assisted programs to which the act applies. Both the
ADOT and MAG are recipients of federal financial assistance and both the ADOT and
MAG agreed to comply with Title VI as a condition for receipt of the federal financial
assistance.

The Act gives standing to persons in the United States, therefore the Arizona Center for
Law in the Public Interest has standing to pursue their inquiry or a complaint to
determine whether the ADOT and the MAG are in compliance with Title VI.

49 CFR, Part 21-Nondiscrimination In Federally Assisted Programs of the Department
of Transportation-Effectuation of Title VI of the Civil Rights Act of 1964

§ 21.3(a) Contains language applying Title VI to this program.

§21.5 Contains laiguage citing the dlscnrmnatlon prohibited and the coverage
of the regulation to all persons in the United States. In addition requires
non-discrimination in the opportunity to participate in planning,
advisory, or similar bodies which are part of the program. Cites the
“effect” rather than the “intent”. In addition, this section also requires
recipients to undertake affirmative action to remove or overcome the
effects of prior discriminatory practices. Implication is that in order to
comply with the objective of Title VI, recipients must know the make up
of communities and populations affected by transportation programs and
facilities.

§ 21.7 Requires assurances of compliance with Title VI from recipients
(ADOT) and sub-recipients (MAG) as a condltlon of receiving the
federal financial assistance. The assurance requires the recipient to
ensure compliance with Title VI by its sub-recipients.

§21.9 Requires recipients to keep records and submit reports as determined by



the Secretary as necessary to ascertain the recipient’s compliance.
Requires sub-recipients (MAG) to submit compliance reports to the
primary recipient (ADOT). Generally requires recipients to have
available racial and ethnic data showing the extent to which members of
minority groups are beneficiaries of programs receiving Federal financial
assistance.

§ 21.11 Allows any person on behalf of themselves or any specific class of
persons believing to have been subjected to discrimination prohibited by
Title VI to file a written complaint with the Secretary. The Secretary is
required to make a prompt investigation. Calls for instances of non-
compliance to be resolved by informal means wherever possible.

Appendix C Subsection (a)(2), paragraphs (iv), (vi), (vii), require recipients to not
discriminate in their location, design, and construction of transportation
facilities. These paragraphs apply directly to the allegations raised in
this inquiry.

In addition, subsection (a)(3) applies similar requirements to mass transit
programs and activities with respect to routing, scheduling, and location
of projects or facilities.

Standard DOT Title VI Assurance

The recipient agrees, by executing this assurance that as a condition of receiving
Federal financial assistance from the U.S. Department of Transportation, it will comply
with Title VI and all requirements imposed by or pursuant to 49 CFR 21 and other
pertinent directives. The assurance is binding on the recipient, other recipients,
subgrantees and others (last paragraph of assurance).

Paragraph 1 Requires programs and facilities to be conducted and operated in
compliance with Title VI.

Paragraph 9 Requires the recipient to provide for methods of program administration
as found by Secretary that reasonably guarantee that the recipient, other
recipients, subgrantees and others will comply with all requirements
under the Act, the regulations and the assurance.

23 CFR 200- Federal Highway Administration Title VI Regulations

§ 200.3 Applies regulations to all elements of the FHWA and imposes specific
requirements upon FHWA recipients.
§ 200.9 Repeats application of Title VI Assurances and obligations of recipients

thereunder and amends assurances pursuant to Section 162a of the
Federal-Aid Highway Act of 1973 {23 U.S.C. 324} to include the
prohibition against sex discrimination.



Paragraph (a) (3) requires recipient to take affirmative action to correct
any deficiencies found by FHWA within a reasonable time period, not to
exceed 90 days.

Paragraph (a)(4) requires State to conduct annual reviews of all pertinent
program areas.

Paragraph (b)(3) Requires specific data be kept on complaints including
the race, color, sex, or national origin, nature of complaint, date filed
and date investigation completed, the disposition, date of disposition.
Copies of complaints required to be forwarded by recipient to FHWA
Division Office within 60 days of receipt.

Paragraph (b)(4) requires the recipient to develop procedures for the
collection of statistical data (race, color, religion, sex, and national
origin) of participants in and beneficiaries of recipient’s programs,
including relocatees, impacted citizens and affected communities.

Paragraph (b)(7) requires the recipient to conduct Title VI reviews of
cities, counties, consultants, suppliers, universities, colleges, planning
agencies, and other recipients of Federal-aid highway funds.

Paragraph (b)(10) requires the recipient to prepare a yearly report of
Title VI accomplishments for the past year and goals for the next year.

Paragraph (b)(11) requires that recipients annually submit Title VI
implementation plans to the FHWA for approval.

. Paragraph (b)(12) requires recipients to develop Title VI information for

dissemination to the general public, including where appropriate, in
languages other than English.

5. 23 CFR 450.316--Metropolitan Transportation Planning Process: Elements

Requires {paragraph (a)} the explicit consideration, analysis and incorporation as
appropriate in the planning process products the following 15 factors:

I.

2.

B w

Preservation of existing transportation facilities and ways to meet needs
with existing facilities.

Consistency of transportation planning with energy conservation
programs, goals, and objectives.

Congestion relief and prevention.

Effect of transportation policy decisions on land use and development.
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®

10.

1.
12.

13.

— 14.
15.

Analysis to include projections of metropolitan planning area economic,
demographic, environmental protection, growth management, and land
use activities consistent with metropolitan and local/central city
development goals (community, economic, housing) and projections of
future transportation demands.

Programming of expenditures for transportation enhancement activities.
The effects of all transportation projects within metropolitan planning
area, including financing and related impacts on community/central city
goals regarding social and economic development, housing and
employment.

International border crossings and access to intermodal facilities, parks,
recreation areas.

Connectivity of roads.

Transportation needs identified through the use of the management
systems required under 23 U.S.C. 303.

Preservation of rights of way for construction of future transportation
projects.

Enhancement of the efficient movement of freight.

Use of life-cycle costs in design and engineering of bridges, tunnels, or
pavement.

The overall social, economic, energy, and environmental effects of
transportation decisions (including consideration of the effects and
impact of the plan on the human, natural and man-made environment
such as housing, employment and community development, consultation
with appropriate resource and permit agencies to ensure early and
continued coordination with environmental resources protection and
management plans and appropriate emphasis on transportation related air
quality problems.

Expansion, enhancement, and increased use of transit services and
Capital investments that would result in increased security in transit
systems.

Paragraph (b) (1) requires that in addition to the above, the transportation
planning process is to include a proactive public involvement process that
provides complete public information, timely public notice, full public access to
key decisions and supports early and continuing involvement of the public in
developing plans and TIPs and meets the following:

(1) Minimum public comment period of 45 days prior to initial
adoption or revision of public involvement process;

(i)  Timely information about transportation issues and processes to
all involved and affected by transportation plans, programs and
projects.



(ii)
@iv)

)
(vi)

(vii)

(viii)

(ix)
x)

(xi)

6

Reasonable public access to technical and policy information used
in development of plans and TIPs. Open public meetings.
Adequate public notice of public involvement activities and time
for public review and comment at key decision points, including,
but not limited to, approval of plans and TiPs.

Demonstrate explicit consideration and response to public input
received during planning and project development processes.
Seek out and consider the needs of those traditionally under
served by existing transportation systems, including but not
limited to low-income and minority household.

When significant input received on draft transportation plan or
TIP, 2 summary, analysis, and report on the disposition of
comments as part of the final plan and TIP.

Where final transportation plan or TIP differs significantly from
one presented for public comment by MPO and raises new
material issues which interested parties could not have reasonably
foreseen from public involvement efforts, an additional
opportunity for public comment on the revised plan or TIP shall
be made available.

Periodic review by MPO of public involvement processes to
assess effectiveness to ensure full and open access to all.

FHWA to review these procedures during certification reviews
for TMAs and as necessary for all MPOs to assure full and open
access is provided to MPO decision making procedures.
Coordination of metropolitan planning processes with statewide
public involvement processes to enhance public consideration of
the issues, plans, and programs and reduce redundancies and
costs.

Paragraph (b)(2) requires that the planning process be consistent with Title VI
of the Civil Rights Act of 1964 and the Title VI assurance.

Paragraph (b)(3) requires the identification of actions necessary to comply with
the Americans With Disabilities Act of 1990 (Pub. L. 101-336, 104 Stat. 327,
as amended) and 49 CFR Parts 27, 37, and 38).

Paragraph (d) requires that the metropolitan planning process include technical
and other reports to assure documentation of the development, refinement, and
update of the transportation plan and that the reports are to be made available to
interested parties.



CONSIDERATIONS

1. The Arizona Center for Law In The Public Interest has expressed concern over
compliance by the ADOT and the MAG with data collection and reporting
requirements necessary to comply with Title VI of the Civil Rights Act of 1964. The
expressed concern does not rise, at this point, to 2 complaint alleging violation of Title

VL

2. The Arizona Center for Law In The Public Interest has standing to pursue their
expressed concern and would have standing to file a complaint alleging violation of
Title VI by ADOT and MAG.

3. The FHWA has jurisdiction in the matter under the above cited authorities.

4. All programs and activities of the ADOT and MAG, whether federally funded or not,
are covered (Title VI, as amended by the Civil Rights Restoration Act of 1987, P.L.
100-259).

5. Absent a formal complaint, it would be in the best interest of the FHWA, ADQOT,

MAG and the overall public interest, to identify ways for all parties to jointly explore
systematic means to effectively address the issues raised.

INFORMATION AND ANALYSIS REQUIRED
1. Identify major federally required reports and data.

2. Identify current data collected by ADOT and MAG for use in developing transportation
plans, programs and projects and the specific sources of the data.

3. Identify how the data collected by ADOT and MAG in developing transportation plans,
programs and projects is specifically used to fulfill Title VI and environmental justice
objectives.

4. Identify reports currently prepared by ADOT and MAG.

5. Review ADOT’s Annual Title VI Plan. Has the plan been approved by the FHWA?
Date of last approval .

6. How does ADOT ensure compliance by its subrecipients, such as MAG, with Title VI
and environmental justice requirements? What reviews has ADOT conducted of MAG?
What reports does ADOT require from MAG?

7. Describe efforts, outreach and otherwise, by ADOT and MAG to ensure the greatest



possible involvement of minority and low income communities in the transportation
planning process.

8. What efforts are exerted by ADOT and MAG to ensure minority and low income
communities are represented on all transportation decision making bodies.

9. How does the allocation of funding for major transportation improvements in Phoenix
in areas with high minority populations compare with non-minority areas?

10.  What data should be collected that isn’t collected presently?
11.  What reports should be periodically submitted?

-By MAG?
-By ADOT?

STRATEGIES

1. Provide Title VI “Nondiscrimination in the Federal Aid Highway Program” training
course. Participants in the course should include ADOT, MAG, other MPOs and
subrecipients and the Arizona Center For Law In The Public Interest. The training
course should be preceded by an executive overview with the CAOs and key

management personnel of each of the organizations to be represented at the training
course.

The training should cover a segment on federally required and/or desirable data that
should be collected in the development of transportation plans and facilities that would
enable clearer identification of affected communities and groups, impacts and
encousage public participation from minority and low income communities.

2. As part of the training course, present a structure for the ADOT, MAG, the Arizona
Center For Law In the Public Interest and the other organizations to work together to
develop improved techniques for;

@ Data collection and analysis.

(b)  Data reporting.

(©  Increasing involvement and participation from minority and low income
communities throughout the transportation planning, development and
construction process.

(d) Considering and addressing expressed concerns, recommendations and
desires of minority and low income populations.



DESIRED OUTCOMES

1. An ongoing, credible partnership between government and the public in the
transportation program that includes;

@ Data collection and analysis sufficient to identify affected populations
and impacts of transportation plans, programs and projects.

(b) Open reports accessible to and understandable by all.

©) Public involvement representative of low income and minority
communities throughout the entire transportation process, from long
range planning through project/facility completion.

(d) Equitable consideration of input from minority and low income groups.

2. Compliance with Title VI, Environmental Justice Executive Order 12898 and NEPA.

ANADOTMAG.WPD . June 10, 1996



EDF COMMENTS ON ATL TIP—FOWARDED
Handout 4-4
Sta_ts_TranSportation Agslrlcy EEO Program Guide

From: Ed Morris

To: FHQOMSO1.GROQUPS.##ALLADS, FHOMSO01.GROUPS. ##ALLFLD, ...
Data: 7/8/88 4:57pm

Subject: INFORMATION: EDF Comments on Ati TIP -Forwarded

The attached comments indicate the types of issues being raised regarding Ste}te
plans and projects by those upposed to or concerned about the processes
employed by recipients to identify needs and prioritize projects.

The comments reflect increased levels of awareness, cooperation, communication,
and sophistication on the part of those who represent potentially impacted
individuals and communities,

FHWA managers, State DOTs and MPOs need to be aware of and address the
actions or inaction which give rise to these types of concerns to ensure their
obligations are met.



From: Brenman, Marc <QST>

To: Morris, Ed < FHWA >, Marchese, April L <FHWA >, Edner...
Date: - 7/8/98 2:31pm
Subject: EDF Comments on Atl TIP

FYI, attached are the Environmental Defense Fund/Environmental Justice
Resource Center/Sierra Club's comments on Atlanta's transportation
plan. Note especially their emphasis on lack of compliance with Title

Vi of the Civil Rights Act of 1364, on intermodal aspects, on
environmental justice, and on the needs of the transit dependent.

Those who are interested in the LAMTA case may wish to note the
characterization of that situation, and those interested in the Jersey
Heights case, that characterization. Robert Bullard, who signed on
for the Environmental Justice Resource Center, is a nationally
recognized EJ advocate and expert.

There are many interesting and potentially useful signposts in this
set of documents, particularly in the list of demographic and income
circumstances and effects which the commenters believe should be
proactively considered and projected through the planning process
before regional transportation decisions are made.
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ENVIRCNMENT,
DEPENSE FUND

Capital Office

1875 Connecticut Ave., N.W.
Washington, DC 20009
(202) 387-3500

Fax: 202-234-6049

July 3, 1998

Ms. Wendy Morgan

Atlanta Regional Commission
200 Northcreek, Suite 300
3715 Northside Parkway
Atlanta, GA 30327-2809

Dear Ms. Morgan,

Environmental Defense Fund takes this opportunity to comment on the Atlanta Regional
Commission’s (ARC) June 5, 1998 Draft Interim Regional Transportation Plan: 2020 (RTP) and
the Draft Interim Transportation Improvement Program: FY 1999 - FY 2001 (TIP).

Our comments are based on the following general principles:

The transportation decision making process should be transparent, accountable, fact
based, and actively considering a wide range of alternatives, as well as seeking broad
continual public input.

An explicit goal of the plan should be expeditious attainment of health-based federal
air quality standards to protect human health in the Atlanta region. Project selection
for the TIP should be driven by this goal.

Maintaining healthy air in this fast growing region requires reducing vehicle miles
traveled (VMT) and motor vehicle trips made, rather than increasing travel speeds.
Achieving a reduction in VMT and trips in this region can only be accomplished
through provision of transportation options, incentives to use them and land use
patterns which make them viable. Project selection for the TIP should be based
explicitly on whether the project will help promote the kind of compact development
consistent with achieving numerous regional goals, including air quality.

Regional investment policy should be guided by equity and equality concerns to
ensure adequate access by those who do not drive to jobs, community services and
entertainment and recreational facilities.

- 1of22-
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e Congestion relief should be precisely targeted to provide transit, carpools, pedestrians
and bicyclists with a competitive travel advantage over motorists who drive alone.
High speed peak-period single occupant vehicle (SOV) mobility should be assured
only for those motorists willing to pay a premium for access to dedicated high
occupancy toll lanes and revenues from such facilities should contribute to expanding
non-SOV travel options within these travel corridors, as in San Diego.

PLAN NOT BASED ON ADEQUATE INFORMATION OF IMPACTS

The first step in addressing the region’s air quality, traffic congestion and quality of life
problems involves having adequate information. The Atlanta Regional Commission’s (ARC)
choice to update the TIP only five months after its adoption, and to quickly develop a twenty
year RTP in only a few months does not serve this region or its citizens well. This continued
self-imposed reckless pace limits the region to programming projects, rather than planning
solutions. Why did ARC chose to do this? It was not because the current RTP expires August 7,
1998. A new RTP s not necessary in order for the current TIP to remain in affect for its two
year life. If ARC had provided more time for planning, then additional transportation control
measures could have been developed and included in the RTP/TIP, and the public could have
been provided with information on the impacts of the proposed investments.

The comments below are very similar to those submitted on December 23, 1997 about
the first Interim Transportation Improvement Program. To the extent those comments raise
objections to the adoption of a TIP that does not conform under the Clean Air Act, they are
incorporated here by reference. Unfortunately, our concerns raised then still remain, therefore
our recommended corrective actions are similar.

The draft RTP/TIP, on page 1-31 states, “The Interim plans and programs are not
intended to set long-term policy for transportation and air quality investment strategies . . .”
Intended or not, a $775 million commitment to build 280 lanes miles of grandfathered highway
expansions by 2010 is not only setting long-term policy, but also hampering the region’s ability
to create and implement policies which will actually solve problems of air pollution, traffic
congestion and declining quality of life.

The draft RTP/TIP, on page 1-25 states, the goals of the Interim RTP are accessibility
and mobility for people and goods, attain regional air quality goals, improve and maintain system
performance and system preservation, and protect and improve the environment and quality of
life. However, no where is there an assessment of how well the proposed investment achieves
these goals. Goals are of little use unless our progress toward them is assessed, and the
information used to make any required adjustments to our actions.

We strongly recommend the ARC Board not adopt the current draft RTP/TIP because:
e there has been no determination that the emissions from motor vehicles resulting from

the draft RTP/TIP investment will meet mobile source emission budgets in effect
under the CAA;
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there has been no demonstration that the investment proposed in the RTP/TIP will
contribute to:

{(A) eliminating or reducing the severity and number of violations of the national
ambient air quality standards and achieving expeditious attainment of such
standards; and

(B) that such activities will not--

(i) cause or contribute to any new violation of any standard in any area;

(i) increase the frequency or severity of any existing violation of any standard in

any area; or

(iii) delay timely attainment of any standard or any required interim emission

reductions or other milestones in any area.

there has been no determination of the impact of the draft RTP/TIP investment on
regional goals of accessibility, mobility, equity, equality and a high quality of life;

ARGC, the Federal Highway Administration, and project implementing agencies have
not met their obligation to consider the cumulative effects of the draft RTP/TIP
projects on air quality or other environmental factors, as required by the Clean Air
Act and National Environmental Protection Act (NEPA); '

no information has been provided demonstrating draft RTP/TIP compliance with Title
VI of the Civil Rights Act of 1964; and

no alternatives to the draft RTP/TIP have been considered.

Please see Appendix A for more details.

We strongly recommend the ARC Board, with early, ongoing and informed public
involvement, develop a new draft RTP/TIP:

consisting only of exempt projects and pending transportation control measures
(TCM), unless an air quality conformity analysis is done demonstrating other types of
projects can be added while satisfying conformity requirements; in which case
exempt projects and TCMs should receive priority funding over these other projects;

containing the basic information necessary for the public to understand and judge
what the proposed investment will accomplish. [See Appendix B.]; and

based on a full consideration and analysis of possible future transportation investment
and land use alternatives the Atlanta region and its citizens might choose; such as
those described in the Livable Region Proposals I and II, which were cooperatively
developed by a broad-range of homeowner, environmental and transportation groups
around the region and copies of which have been previously given to ARC.

Finally, we strongly recommend the ARC Board seek, through formal resolution, the

- 30of22-



Environmental Defense Fund July 3, 1998

Georgia Department of Transportation’s (GDOT) cooperation and assurance that the Atlanta
region will receive an equitable share, in all funding categories, of federal transportation funding,
and that mode-flexible funds controlled by GDOT (e.g. NHS, STP-33D) should be made
available to the region for air quality beneficial projects chosen by the region.

Please see Appendix C for project and program concerns and recommendations.

We look forward to your reply to the points raised. Thank you.

Sincerely,

Michael Replogle

Federal Transportation Director
Environmental Defense Fund
Washington, DC

Robert Bullard
Director

Environmental Justice Resource Center
Atlanta, GA

Bryan Hager
Chair, Georgia Chapter
Sierra Club

Attachments:

Appendix A--Reasons to Reject Draft RTP/TIP
Appendix B--Performance Measures and Public Information
Appendix C--Project and Program Concerns
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APPENDIX A:
Reasons to Reject Draft RTP/TIP

TRANSPORTATION PLANNING VIOLATES FEDERAL LAW

We believe the transportation planning process in Atlanta is in viclation of federal law
and that this poses a threat to public health in the greater Atlanta region. There has been no
determination that the emissions from motor vehicles resulting from the draft RTP/TIP
investment will be limited to the adopted mobile source emission budget. ARC, the Federal
Highway Administration (FHWA), and project implementing agencies have not met their
obligation to consider the cumulative effects of the draft RTP/TIP projects on air quality or other
environmental factors, as required by the Clean Air Act and National Environmental Protection
Act (NEPA), nor have they considered any alternatives to the draft RTP/TIP. To protect public
health and meet federal law, ARC should limit projects in the RTP/TIP to those projects that
improve air quality or are exempt from the transportation conformity requirements because they
are considered to have no ill effect on air quality.

The draft TIP, if adopted, will commit $394 million in scarce public resources to highway
expansions that will promote substantial, irreversible sprawl development. The draft RTP, if
adopted, will commit another $380 million to complete these capacity expanding projects by
2010. By 2010 a total of $774 million is proposed to be spent on road projects which will induce
further growth in dependence on single occupant vehicles in the region that aiready suffers from
the highest rate of vehicle miles of travel per person in America. This would delay attainment of
healthful air quality and make it more difficult for the region to complete the development of a
new regional transportation plan update, which is already underway. The draft TIP includes
funds for many highway projects that have not undergone adequate environmental analysis and
review, for right-of-way acquisition for highways that will not be constructed before 2001, and in
some cases not until after 2005, while at the same time ready-to-go, air quality beneficial
projects with wide public support are delayed or not funded at all.

ARC staff contend all minimum federal planning and programming requirements have
been satisfied. Yet the federal regulatory agencies continue to constrain the regional planning
process because it is inadequate and harmful. Additional restraints are possible. For example,
the January 16, 1998 “Atlanta Transportation Agreement” between the US Department of
Transportation and the US Environmental Protection Agency (EPA) states, “GDOT and ARC
committed to a goal to submit by July 17, 1999, a transportation plan which will comply with the
applicable motor vehicle emissions budgets identified in the State Implementation Plan for the
Atlanta ozone nonattainment area. Failure by ARC and GDOT to meet this deadline will lead
the FHWA and FTA, in consultation with EPA, to consider constraining funding for certain
categories of projects and projects phases not currently authorized.”

The July 17, 1999 deadline will not be met any more than the December 1997 deadline
was met. When GDOT requested an extension of the 1995 TIP in early 1997, it was for the
purpose of allowing time to develop a new conforming regional plan. FHWA agreed to the
extension based on the promise to adopt a new conforming plan by December 1997. That was no
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accomplished. Then ARC asked for a further extension based on the commitment to adopt a
conforming plan by April 1998. That deadline was not met. There is no reason to believe a 1999
deadline will be met.

ARC’s current schedule shows adoption of a new regional transportation plan (RTP)
sometime afier 2000. The Atlanta region, one of the fasting growing in the nation, will be at
least another three years without a twenty year, conforming RTP to guide investment. There will
be no new, conforming RTP in place to guide the $775 million worth and 280 lane miles of
grandfathered-capacity increasing highway projects listed in the draft RTP/TIP.

The EPA objected to any further extensions based on concerns about adverse air quality
impacts of, additional highway widening projects to FHWA. In a letter received by Larry
Dreihaup, Federal Highway Administration, on January 16, 1998, John Hankinson, EPA, wrote,
«“_..the 1995 Atlanta Regional Transportation Plan (RTP) update is of limited utility as a basis
for National Environmental Policy Act (NEPA) clearance under the Clean Air Act and
Intermodal Surface Transportation Efficiency Act provisions for “grandfathering” additional
single-occupant vehicle capacity-increasing highway projects during a conformity lapse. . . .
EPA remains concerned that these deficiencies mean that the remaining SOV capacity-increasing
highway projects may cause the ITIP as a whole to contribute to new violations, worsen existing
violations, or delay attainment of the ozone standard in the 13-county region.”

Such impacts, i.e., contributing to new violations, worsening exisitng violations or
delaying attainment of the one-hour and 8-hour NAAQS for ozone are prohibited by section
176(c)(1X(B) of the Clean Air Act. To ensure that these impacts do not occur, the Act requires
that ARC make a determination before a TIP is adopted that it not violate these prohibitions. In
addition, you are required to determine that the TIP will contribute to achieving the purposes of
the SIP, i.e., reducing emissions and timely attainment of the NAAQS. None of these
requirements have been addressed by the proposed ITIP. Adoption by the ARC will violate these
requirements.

The Atlanta region’s transportation planning process is driven by the Georgia Department
of Transportation’s (GDOT) and local governments’ goal of expanding highway capacity.
GDOT seeks to minimize the obstacles to that goal created by federal requirements aimed at
achieving healthful air quality in the Atlanta region. Professional judgement and common sense
require meeting the full intention of these standards, especially as the region struggles with the
unintended consequences of decades of accelerating auto-dependent sprawl. On the second day
of the US Department of Transportation regional planning certification review team’s May 1998
visit, Joel Stone, ARC Planning Director, said, “it is likely the grandfathered road projects will
make air pollution worse. But no analysis was done,” he explained, “because it was not required
by federal regulations, nor was it requested by the ARC board.” ARC has failed to provide
necessary information about the air quality and other impacts of the proposed investments, or
about the costs and benefits of other possible alternatives. This information has been repeatedly
requested by interested parties, and is required by the Clean Air Act in order to satisfy the Act’s
demand for a demonstration of conformity with motor vehicle emission budgets now in effect
and the statutory tests in section 176(c)(1)(A) and (B).
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The flagrant abuse of the grandfathering provision of the Clean Air Act by a dominant
GDOT also indicates probiems with the Atlanta region planning process. Harry West, ARC
executive director, has repeatedly and publicly attempted to absolve ARC of responsibility by
claiming ARC had nothing to do with the grandfathering of road projects and any questions
should be directed to GDOT. However, ARC cannot avoid its responsibility for making
conformity determinations before adopting a TIP, and its exclusive authority under federal law
for identifying the projects that will be funded in the Atlanta metro area. 23 USC section 134(h).

ARC should have been deeply involved with these decisions because of their great impact on the
region.

Not only will the 54 grandfathered highway projects increase the single-occupant-vehicle
capacity of the region, their funding will also preclude additional investments in transportation
options such as regional transit, and bicycle and pedestrian friendly streets. With the extremely
difficult problems of dirty air, traffic congestion and auto dependency currently facing the region
it is inappropriate to allow this investment to occur without being part of an updated, conforming
RTP.

None of the grandfathered road projects are part of a conforming, twenty year RTP. No
emissions analysis has been done to determine the air quality impacts of these projects. ARC’s
planning process has failed. This investment must be based on the outcomes of Vision 2020,
new population and employment forecasts, and improved computer modeling. Instead it is based
on an outdated framework created twelve years ago when the last major update to the RTP was
completed. Not only has the Atlanta region experienced incredible change since then, but the
1986 RTP only looked ahead to 2010, six years short of the current standard of twenty year
plans. Hundreds of millions of dollars are proposed to be spent building hundreds of miles of
new highway lanes with no information on their impact on the region’s already stressed air
quality. Unless ARC can show that these investments will contribute to solving the region’s air
quality crisis and not make it worse, it cannot satisfy the basic tests for conformity in the Clean
Air Act, and cannot adopt the TIP.

TITLE VI AND ENVIRONMENTAL JUSTICE: EQUITY AND EQUALITY
CONCERNS SHOULD BE INTEGRATED INTO THE PLAN.

ARC provides no information demonstrating draft RTP/TIP compliance with Title VI of
the Civil Rights Act of 1964, which assure transportation investments promote greater equity in
access to opportunities in the Atlanta region. It is critical to addressing issues of equity and
environmental justice that there be thorough assessment of the adequacy and appropriateness of
current data, computer modeling capabilities, process for assessing needs and developing
projects, and use of performance measures. For specific suggestion please see Appendix B
“Performance Measures and Public Information.”

The draft RTP/TIP presents an opportunity to take an important step forward in
transportation planning by explicitly addressing equity and equality concerns. Moving people
from where they are to where they want to go is the primary purpose of any transportation
system. The transit dependant, including significant numbers of low income people of color,
depend on public transit to reach the basic necessities of life which many people take for granted:
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to go to work, home, schools, doctors, churches, and food stores; to visit loved ones; to reach a

place to play, or to organize communities. Any satisfactory transportation plan must effectively
serve the needs of the transit dependant.

We encourage ARC to take this opportunity to bring equity and equality to the fore while
the draft plan is on the table. This is not only the proper time to address such issues, but, as will
be discussed later, to disregard them at the planning stage may result in being compelled to
revise the plan at a later time. Equity and equality concerns should be included in any
transportation plan as a matter of sound public policy. We will also address applicable
requirements under federal civil rights law.

In summary, we address the following major points:

. The RTP Should Promote Equity and Equality

o The RTP Should Address and Fulfill Title VI Requirements

. The RTP Should Adequately Address the Dislocation of Low-Income
Communities Away From Jobs and Services.

. Failure of the RTP to Comply With Title VI Can Wreak Havoc on Future
Transportation Planning and Implementation

. The RTP Should Adopt a Process That Will Achieve the Reality of Equity and
Equality in Transportation

Equity, efficiency and the environment go hand in hand in 2 sound transportation plan.
They should be considered together by ARC in an integrated way to ensure that all objectives are
achieved, without sacrificing one at the expense of another.

1. The RTP Should Promote Equity and Equality

By equity, we mean, "meeting the mobility requirements of all people." Michael
Cameron on Efficiency and Fairness on the Road: Strategies for Unsnarling Traffic in Southern
California at 3 (1994). By equality, we mean no disparate impact discrimination and no
intentional discrimination under Title VI of the Civil rights Act of 1964, as discussed below.

First, a transportation plan should strive to meet the needs of all residents in the
metropolitan area. Commonly, lower income residents depend much more heavily on transit to
get around than do others. Consequently, the RTP should address the proportion of benefits
derived from its programs that go toward enabling the mobility of lower income residents. To do
this, the RTP will need to provide an adequate method for measuring the distribution of benefits.
This method needs to differentiate between the transportation concerns of residents of different
income levels.

For instance, middle and high-income residents generally have much better access to
personal transportation (cars) than do lower income residents. Therefore, a plan that provides
"congestion relief’ (a common benefit measured in transportation plans) may be very important
for higher income individuals in the region, but is of significantly less benefit to the transit
dependant and low-income travelers. For the transit dependant who cannot afford or do not have
access to a car, the ability to make a trip at all is a central concern. Any method of measuring the
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benefit of the RTP to all residents in the region must address the different transportation "needs”
of the community.

Second, the RTP should explicitly assess the impact of planned investments on income,
race, gender and age groups. While there undoubtedly is a close correlation between poverty,
race and ethnicity, addressing only income is not enough to paint the full picture of the impact of
the RTP. This information should be made explicit and the impact of the RTP on people of color
should be explicitly assessed in order to comply with the requirements of Title VI of the Civil
Rights Act which governs the implementation of federal grant programs.

Third, in addressing Title VI requirements and the needs of low-income residents, the
RTP needs to develop methods that project the nature of these issues into the future. The RTP
then needs to account for changes in the size and location of transit dependant communities, as
well as changes in common destination locations, such as job placements, medical facilities,
community programs (day care), etc. Failure to account for changing factors will make
continued compliance with the requirements of Title VI an illusory promise.

Finally, the RTP needs to define a specific standard of transportation equity. Many
standards receive explicit definition in transportation plans, such as air quality and congestion
goals, but plans fail to provide such specificity for equity and equality. Fundamental to the
process of achieving standards is clear definition. Additionally, it is difficult to accept the
promise that equity and equality standards will be enforced if they are not specifically defined.

2. The 2020 RTP Should Address and Fulfill Title VI Requirements.

Title VI and its regulations do more than require an agency to provide transit services in a
manner that does not "preclude use" on the basis of race, ethnicity and national origin. The Title
V1 statute prohibits both intentional discrimination and actions that have an adverse disparate
impact against people of color.

The Disparate Impact Standard

Title VI provides that "[n]o person in the United States shall on the ground of race, color,
or national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance." 42 U.S.C.
$2000d. Each federal department and agency empowered to extend federal financial assistance
was "authorized and directed to effectuate the provisions of section 2000d of this title with

respect to such program or activity by issuing rules, regulations, or orders or general
applicability." 42 U.S.C. s2000d-1.

An important purpose of the Title VI remedial scheme was to assure that recipients of
federal funds not maintain policies or practices that result in racial discrimination. President
Kennedy's June 19, 1963, message to Congress, proposing Title VI, declared as follows: "Simple
justice requires that public finds, to which all taxpayers of all races contribute, not be spent in
any fashion which encourages, entrenches, subsidizes, or resuits in racial discrimination.” 110
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Cong. Rec. 6543 (1964) (Sen. Humphrey, the Senate floor manager for Title VI, quoting the
President's message); Lau v. Nichols, 414 U.S. 563, 569 n.4, 94 S. Ct. 786, 39 L Ed. 2d 1 (1974).

The United States Department of Transportation, which provides federal funds to ARC,
GDOT and its member agencies and municipalities, has promulgated regulations that bar
disparate impact discrimination by recipients of federal funds.

A recipient, in determining the types of services, financial aid, or other benefits, or
facilities which will be provided under any such program, or the class of persons to be
afforded an opportunity to participate in any such program; may not, directly or through
contractual or other agreements, utilize criteria or methods of administration which give
the effect of subjecting persons to discrimination because of their race, color, or
national origin, or have the effect of defeating or substantially impairing
accomplishment of the objectives of the program with respect to individuals of a
particular race, color, or national origin.

49 C.F.R. §21.5(b)(2). B

EPA, which provides federal funds to the state of Georgia for the development of the
state implementation plan under the Clean Air Act, and possibly to ARC and its member
agencies and municipalities, has also promulgated regulations that bar disparate impact
discrimination by recipients of federal funds:

A recipient [of federal funds] shall not use criteria or methods of administering its
program which have the effect of subjecting individuals to discrimination because of
their race, color, national origin, or sex, or have the effect of substantially defeating or
substantially impairing accomplishment of the objectives of the program with respect to
individuals of particular race, color, national origin or sex.

40 C.F.R. §7.35(b). These regulations may be implicated by ARC's conformity determinations
and compliance with air quality standards. '

On July 14, 1994, the 30th anniversary of the passage of Title VI, Attorney General Janet
Reno issued a memorandum to the heads of departments and agencies that provide federal
financial assistance to local government agencies reiterating that “"administrative regulations
implementing Title VI apply not only to intentional discrimination but also to policies and
practices that have a discriminatory effect." According to the Attorney General:

Individuals continue to be denied, on the basis of their race, color, or national origin, the
full and equal opportunity to participate in or receive the benefits of programs from
policies and practices that are neutral on their face but have the effect of discriminating.
Those policies and practices must be eliminated unless they are shown to be necessary
to the program's operation and there is no less discriminatory alternative.

Memorandum from Attorney General Janet Reno to Heads of Departments and Agencies the
Provide Federal Financial Assistance, use of the Disparate Impact Standard in Administrative
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Regulations Under Title VI of the Civil Rights Act of 1964 (July 14, 1994) (original emphasis).
The Attorney General leads and coordinates the federal government’s Title VI enforcement
efforts. The Attorney General's interpretation of Title VI disparate impact standard is binding on
federal agencies, including EPA. Executive Order 12250, 45 Fed. Reg. 72995 (November 2,
1980).

On February 11, 1994, the President issued Executive Order 12,898, the Exeﬁutive Order
on Environmental Justice:

Each Federal agency shall conduct its programs, policies and activities that substantially
affect human health or the environment, in 2 manner that ensures that such programs,
policies, and activities do not have the effect of excluding persons (including
populations) the benefits of, or subjecting persons (including populations) to
discrimination under, such programs, policies and activities, because of their race, color

or national origin.

Executive Order 12,898, § 2-2. "To the greatest extent practicable and permitted by law... each
Federal agency shall make achieving environmental justice part of it mission by identifying and
addressing, as appropriate, disproportionately high and adverse human health or environmental
effects of it programs, policies, and activities on minority populations and low income
populations." Id. at § 1-101. This applies to U.S. DOT in the administration of federal
transportation grant programs.

All agencies such as ARC and GDOT that receive federal funding enter into standard
agreements that require certification that the recipient will comply with the implementing
regulations under Title VI. Guardians Ass'n v. Civil Service Commission, 463 U.S. 582, 642
n.13, 103 S. Ct. 3221, 77 L. Ed. 2d 866 (1983) (Stevens, J., joined by Brennen and Blackmun,
J1., dissenting on other grounds). As Justice Marshal stressed in Guardians:

Every application for federal financial assistance must, "as a condition to its approval
and the extension of any Federal financial assistance," contain assurances that the
program will comply with Title VI and with the requirements imposed pursuant to the
executive regulations issued under Title VI. In fact, applicants for federal assistance
literally sign contracts in which they agree to comply with Title VI and to “immediately
take any measures necessary” to do so. This assurance is given "in consideration of"
federal aid, and the Federal Government extends assistance "in reliance on" the
assurance of compliance.

Guardians, 463 U.S. at 629 (Marshall, J. concurring in part and dissenting in part). "[T]he grant
agreements under Title VI specifically mention compliance with the executive regulations, which
unambiguously incorporate an effects standard.” /d. at 631 n.27.

While intentional discrimination cases may turn on evidence of a discriminatory motive,
"[p]roof of discriminatory motive... is not required under a disparate impact theory. "
International Brotherhood of Teamsters v. United States, 431 U.S. 324, n.15, 97 S. Ct. 1843, 52
L. Ed. 2d 396 (1977).
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The Supreme Court has judicially implied a right to bring a private right of action
to enforce Title VI disparate impact regulations. Alexander v. Choate, 469 U.S. 287, 292-94
(1985), Guardians, 463 U.S. 582 (1983). This ruling has been followed in at least one circuit,
the third, where it was found that "private plaintiffs may maintain an action under discriminatory
effect regulations promuigated by federal administrative agencies pursuant to section 602 of Title
VI of the Civil Rights Act of 1964." Chester Residents Concerned for Quality Living v. Seif, 132
F.3d 925 (3rd Cir. 1997).

a. The Three-Pronged Disparate Impact Standard

Federal courts have identified a three-pronged disparate impact claim that has the
following components. First, whether an action by an agency that receives federal funding has a
disparate adverse impact against people of color. Second, any action that has such a disparate
impact must be justified by business necessity. Third, even if the action would otherwise be
justified by business necessity, the action may be prohibited if there are less discriminatory
alternatives to accomplish the same end. A disparate impact claim does not require proof of
intentional discrimination.

i. The Statistical Disparities. This component of a disparate impact claim is met if "the
challenged policy cause 'a significant disparate impact on a protected group.™ Ortega v. Safeway
Stores, Inc., 943 F.2d 1230, 1242 (10th Cir.1991)

if. Business Necessity. If the program has a disparate adverse impact, it is prohibited
unless the conduct causing the disproportionate impact is justified by business necessity. Larry
P. v. Riles, 793 F.2d 969, 983 (Sth Cir. 1984). Under the business necessity test, 'it is an
insufficient response to demonstrate some rational bases for the challenged practices. Itis
necessary, in addition, that they be 'validated'... However this process proceeds, it involves a
more probing judicial review of, and less deference to, the seemingly reasonable acts of
administrators and executives." Washington v. Davis, 426 U.S. 229, 248 (1976). According to
the United States Supreme Court, the necessity standard requires expert proof that the challenged
practice "bear{s] a demonstrable relationship to successful performance of [the end] for which it
[is] used." Griggsv. Duke Power Co., 401 U.S. 424, 431 (1971). Ifthe agency cannot justify
the practice or policy, the fact-finder is entitled to assume no justification exists. Nashville gas
Co. v. Sarty, 434 U.S. 136, 143 (1977).

iii. Less Discriminatory Alternatives. A claim of business necessity cannot justify a
program with a disparate adverse impact whenever less discriminatory alternatives are available.
Larry P., 793 F.2d at 983; Albermarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975). To
evaluate an intentional discrimination claim under Title VI, courts apply the standard articulated
by the United States Supreme Court in Arlington Heights v. Metropolitan Housing Corp., 429
U.S. 252, 266 (1977). The Court recognized that "[d]etermining whether invidious
discriminatory purpose was a motivating factor demands a sensitive inquiry into such
circumstantial and direct evidence of intent as may be available." Id at 266. The Court listed
the following evidence to be considered: "(1) the impact of the official action, whether it bears
more heavily on one race than another, may provide an important starting point; (2) the historical
background of the decision, particularly if a series of official actions was taken for invidious
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purposes; (3) departures from the normal sequence; and (4) substantive departures, particularly if
the factors usually considered important by the decision maker strongly favor a decision contrary
to the one reached." /d at 266-67. (5) In addition, it is appropriate to consider evidence of the
agency's extensive and specific knowledge of the harm its decision caused and would continue to
cause. See Columbus Board of Education v. Penick, 443 U.S. 449, 465 (1979); Washington v.
Davis, 426 U.S. at 242 (courts should consider totality of facts).

Where intentional discrimination does not motivate a policy such as a regional
transportation plan, then statistical evidence of a substantial disparity in the effect of programs,
practices, or activities will suffice to require the decision-maker to show a "business necessity”
that justifies the discrimination; a showing which can sustain the program only if there are no
less discriminatory alternatives.

In addition to the fact that compliance with Title VI requirements is simply sound public
policy, the proclamations from the President, the Attorney General, and the Supreme Court
concerning enforcement of Title VI should certainly be motivation for ARC to make compliance
a significant priority in creating the RTP. EDF asks that ARC undertake an evaluation of the
impact of its investment choices on communities to be served before taking action to adopt the
proposed TIP.

3. The RTP Should Adequately Address the Dislocation of Low-Income
Communities away From Jobs and Services.

The RTP should present data for the present and future location of jobs and housing, as
well as data on where low-income communities, or "Communities-In-Need", are located. This
data should not only address present conditions, but should also include a forecast of the location
of low-income communities in the future. Will the poor live closer or further away from jobs
and services, especially? The RTP should address more than the congestion problems faced by
those living on the outlying parts of the region, but also the present and future problems of
accessibility for residents of the urban core to reach jobs and services.

Transportation investments help to determine where jobs and services locate. The RTP
investments should assist with the development of the region’s urban core and should be
designed to reverse, or at least slow, migration of jobs and the tax base to the outer reaches of the
region. Such a policy would not only benefit low-income communities which
disproportionately house people of color, it would also reduce sprawl in the region, reduce the
infrastructure cost of new development, reduce VMT growth and reduce motor vehicle
emissions. The RTP should forecast the future location of poor and minority communities vis-a-
vis jobs and services. Policy aiternatives should be identified that redirect development into
those communities and provide adequate transportation access to new jobs, human services and
amenities. '

4. Understanding Current Developments in Area of Title VI Enforcement

To disregard the need to adhere to compliance requirements under Title VI could carry
heavy consequences in terms of delay, wasted time and resources, and possibly the loss of
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federal financial assistance. Action is ongoing in three different cities in the United States that
shed valuable light on the need to comply with Title VI requirements.

The historic federal civil rights class action in Labor/Community Strategy Center v. Los
Angeles County Metropolitan transportation Authority (MTA) provides valuable lessons on the
requirements that Title VI imposes on transportation agencies that receive federal funding, such
as ARC. Plaintiffs successfully established that MTA operated separate and unequal bus and rail
systems that discriminated against low income people of color, in violation of Title VI. When
suit was filed in 1994, MTA was attempting to raise bus fares and eliminate monthly passes on
its dilapidated and inefficient bus system that served an overwhelmingly minority and poor
ridership, while simultaneously spending millions on a state of the art rail system serving a
disproportionately white ridership. Plaintiffs obtained a temporary restraining order and
preliminary injunction lowering fares and preserving the monthly pass.

The parties settled the case in October, 1996, through a Consent Decree that the court
approved as serving the best interests of the class of bus riders. Under the Consent Decree, MTA
is required to invest approximately $1 billion to $1.3 billion to improve the bus system over the
next ten years. The Consent Decree required MTA to take several steps to improve its bus
system, including reducing fares and limiting future increases, lower off-peak prices, add buses
and routes to facilitate access to job, education, and health centers, and enhance bus security.
MTA will remain under the jurisdiction of the court over the next ten years; and a Special Master
and NAACP Legal Defense Fund are assigned to monitor compliance with the Consent Decree.

The requirement to comply with Title VI has put the MTA and the Southern California
Association of Governments, the MPO for the five county Los Angeies basin, in a difficult
position. The planned regional light rail system relies primarily on MTA funds for local match
and operating funds. The additional expense of Title VI compliance presents a competing
demand for those limited resources. This has forced MTA to cut back its regional transit plans or
suffer further consequences from non-compliance. MTA's initial reluctance to give up its
commitment to expand the regional rail system in order to pay for Ttile VI compliance led to the
Federal government withholding funds pending approval measures needed for Title VI
compliance. In response, MTA has since suspended all funding for regional light rail expansion,
which, in turn, has undermined the availability of financial resources for the SCAG region to
implement the rapid transit element of the RTP. In sum, the failure of the Southern California
Association of Governments to consider the requirements of Title VI during the development of
the regional long-range plan has cast both the MTA's and SCAG’s long range transportation
planning into disarray.

ARC needs to learn from this lesson. The Atlanta region should put itseif a head of the
curve by addressing the needs of low income communities and people of color as criteria for the
development of the RTP. The Atlanta region should be anticipating possible Title VI issues by
considering where new jobs, health, education and community services, recreational and
shopping facilities will be located around the region and how access to these destinations will be
provided to people who do not drive either because they are environmentally responsible, too
poor, too old, too young, or differently abled.
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In Chester Residents Concerned for Quality Living(CRCQL) v. Seif, supra, CRCQL
asserted disparate impact and intentional discrimination claims based on the decision to grant a
permit for a toxic waste soil remediation facility in the City of Chester. The plaintiffs alleged
that while the area of Delaware County outside Chester was 91% white and over 90% of the
overall population of the county, only two waste facility permits were granted for sites outside
Chester, and five facility permits were granted for sites within Chester. Additionally, the
capacity of the two sites outside Chester is a combined 1,400 tons, whereas the capacity of the
five facilities in Chester is 2.1 million tons.

This case has not yet been decided on the merits, but the Third Circuit held that the
plaintiffs may bring a private right of action to enforce the requirements of Title VI regulations.
Id at 936. This decision is important for the fact that it adds to the stakes in a Title VI
intentional discrimination case by opening the possibility of compensatory damages in addition
to equitable relief already available under Tile VI. See also Guardians, 463 U.S. at 601.

Finally, an action alleging both intentional discrimination and disparate impact has been
filed in the Fourth Circuit. In their complaint, the Jersey Heights Neighborhood Association
discusses historical discrimination that has led to a concentration of African-Americans into
specific urban neighborhoods. They further point to transportation decisions that have
disproportionately burdened these neighborhoods, including the most recent decision to site
another major highway facility in minority neighborhoods rather than in white neighborhoods
that have historically been spared the adverse impacts of major highways. To support allegations
of intentional discrimination, they highlight the lack of minority input into the siting decision at
issue; in contrast to the value placed on the opinions and concerns of members of predominantly
white neighborhoods that were alternative placements for the new highway.

Given the nature of evidence supporting Title VI claims, it would be a sound policy to
consider such issues during the planning process rather than waiting for allegations to be brought
and litigation commenced to cut off funding. Not only is it sound public policy to actively seek
to eliminate both intentional discrimination and disparate impacts from the decision-making
process, it is required by Title VI and its implementing regulations. Further, actions that
successfully show discrimination in decision-making can wreak havoc on the planning process.
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5. The RTP Process Should Insure that Equity and Equality Are Achieved

The draft RTP should identify and utilize an intensive process intended to lead to sub-
regional input into the RTP alternatives. However, this process cannot limit its scope to the
development of a draft plan and alternatives. It must have as its ultimate goal the actual
attainment of equity and equality in transportation decisions and services in the region. ARC
should engage regional stakeholders in thorough dialogue on the importance of delivering a
transportation system that serves all of the region's residents. The Consent Decree filed in Los
Angeles provides for bus rider representatives and the MTA to work hand-in-hand to ensure
development of an equitable bus system. ARC should make such procedures part of its decision-
making process now as a matter of choice, rather than waiting for it to be imposed.

Title VI enforcement is at the forefront of the Federal Government's policy concerning
Federal financial assistance to local governments and agencies. The President and the Attorney
General have made declarations emphasizing the importance of achieving equality in federally
funded programs. The United States Supreme Court has paved the way for private rights of
action against discrimination under Title VI, and the circuit courts are beginning to follow the
Supreme Court's lead. Additionally, the stakes involved in Title VI actions are extremely high.
Metropolitan planning organizations as big as the Southern California Association of
Governments can be so affected by Title VI actions as to put their planning process in a state of
complete disarray - so much so as to precipitate the withholding of federal funds until
compliance can be shown.

All this leads to the conclusion that Title VI compliance needs to be made a primary
objective of ARC in adopting spending priorities for the RTP/TIP. It is sound policy for ARC to
seek to eliminate discriminatory effects from its planning process by obtaining a wide spectrum
of input from all aspects of the community and giving proper weight to the concerns of the
transit dependant. Additionally, Federal law mandates it. Rather than risking the detrimental
effects of legal action that results from failure to adequately inform decision-making, ARC
should follow the nobler course of proactively achieving equity and equality as a stated objective
of its transportation planning process and developing the analytical tools to ensure its
implementation.

To begin, we ask the ARC board to undertake an assessment of the Title VI consequences
of the investment choices currently before it for consideration. This should at least include
specific identification of transit-dependent communities, the adequacy of transit service currently.
available to those communities, the future need for transit services to meet the expected mobility
needs of those communities over the next twenty years, and a comparison of how the proposed
RTP will meet those needs as compared to how the needs of vehicle owners will be served by the
proposed plan.
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ALTERNATIVE APPROACHES NOT CONSIDERED

The current RTP/TIP fails to provide the citizens of the Atlanta region with adequate
transportation services, almost no transportation options other than single-occupancy vehicle
(SOV) travel in many parts of the region, and promotes massive growth in sprawl and vehicle
use that will cause congestion to increase, travel times to deteriorate and compromise the health
of the region's citizens and their quality of life. A major concern is the failure to consider much
less harmfu! alternative approaches at any stage of the process.

NEPA requires consideration of reasonable alternatives to the proposed agency action.
This requirement could be satisfied as part of a cumulative analysis of the proposed projects, or
as part of the TIP review or it could be integrated into the development of the next regional
transportation plan. But unless reasonable alternatives are considered at some stage of the
process and exposed to public review and comment, NEPA will not be satisfied. The ARC
should not adopt the RTP/TIP without a fuller exposition of the possible future alternatives that
the Atlanta region and its citizens might choose.

The draft RTP/TIP should be rejected until the above inadequacies are addressed.
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APPENDIX B:
Performance Measures and Public Information

This area of planning needs a great deal of improvement to meet basic federal
requirements. The following comments are a compilation of those submitted to ARC over the
past several years. They are provided here because they, for the most part, have not been acted
on. A review of the draft RTP/TIP confirms the paucity of information provided to the public to
develop an opinion on the value and effects of the proposed multi-year, multi-billion dollar
investment.

In order to meet basic federal requirements the RTP/TIP must provide the public with the
information necessary to develop an understanding and opinion of what the proposed investment
will accomplish. It is critical that local and regional changes, relative to both a trend analysis
and to current conditions, in travel behavior and land use are clearly documented. It is also
important that alternative investment and growth scenarios be analyzed in order to give people a
sense of the costs and benefits of various futures.

One method to package this information in an accessible way is to create a “day in the
life” series which describes the changes Atlanta region citizens of various population groups,
type and location of employment and residence, can expect from the proposed investments.

For each category the following general types of questions should be answered: Will I
pay more or less for transportation? Spend more or less time traveling? Will the air I breathe be
cleaner? How will the quantity of gasoline I use change? What travel choices will [ have? Will
cut-through traffic in my neighborhood increase or decrease? Will my child/grandchild be able
to walk to school? Will I be safer walking or bicycling? Will truck traffic increase? What will
happen in my neighborhood--more apartments, more commercial, stay the same, parking lots
instead of farm land, etc.?

This list of specific questions is a sample of the many more needed to answer the
question, "What does the RTP/TIP accomplish?" Providing information like this enables and
promotes consideration of our transportation system in a regional context, instead of the more
common project-level basis. ARC fails to provide the public with this information. More
examples of other needed basic information are below.

Travel behavior and accessibility

e How will this investment affect, at both the corridor level and for the regional system,
travel speeds, vehicle miles traveled, and number of trips by different modes?

e How will this investment affect at the individual level, disagregated by various
demographics (race and ethnicity, gender, age,disability, income,) and locations
(inner city, inner ring suburbs, suburbs, exurbs), miles traveled, travel time,
accessibility to transit, car ownership, etc.?

e What percentage of trips, by type, are less than 1, 2, 3, 5, 10, 15, 20, 30 miles? When
do these trips occur?

o For each road capacity expansions what are the impact on conditions for transit users,
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bicyclists and pedestrians?

Environment

Equity

How will this investment affect, at both the project level and for the regional system,
air and water pollution levels?

Where does the money go?

How are the benefits of federal transportation investments distributed among different
population groups?

How do expenditures for the road system compare to expenditures for transit?

What percentage of road and transit funding is going to areas with high proportions of
communities of color and low income communities?

Is adequate funding be invested to maintain older areas with high populations of
communities of color or low income communities?

What percentage of transportation investments are devoted to new projects in newly
developing areas?

How do travel patterns differ by population group?

How is the transportation system used by different populations groups?

What is the accessibility of the transportation system to different population groups?
Are communities of color and low income communities likely to be transit
dependent?

What does the transportation system look like and how does it function?

Safety

Land use

What are the levels of car ownership among the different population groups?

Do transportation services link, for all population groups, housing with jobs, schools,
doctors, churches, parks and other basic needs of life?

Where do the bus lines run? How often does the bus come? How crowded are
buses?

Where do the highways run? How congested are the highways?

What is the change in the number of people injured and killed by each mode of
transportation? Does the risk of people using one transportation mode being killed by
people using another mode change? For example, do pedestrians face an increased
risk of death by motor vehicles?

What are the safety funding priorities? What is the money being spent on compared
to who is being injured?

Where will future population and employment locate? What affect will this have on
densities, amount of newly developed land, use of brown sites and other infill
opportunities?

What is the change in the amount of land paved for roads? How does this relate to
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new park space?

What is the change in the amount of parking (acres and stalls) and its cost to users
and providers?

What is the change in the rate of land developed compared to population growth?

Funding and costs

What is the total amount proposed to be programmed through the RTP/TIP? How is
the funding divided between modes and jurisdictions? How is it divided between
improvement to/near major activity centers and residential areas?

How will this investment affect, at both the project level and for the regional system,
future maintenance costs?

Of expected city and county level transportation funding, how much is restricted for
use only on roads and bridges? How much is available for all types of transportation?
What are the average cost of the various facilities types (4, 8, etc. lane road, sidewalk,
bicycle lane, bus and train service, etc.), in the RTP/TIP by mile, additional
passenger, etc.?

What is the change in personal and household transportation costs--an average for the
region as well as by different community types (inner-city, inner suburb, suburb,
exurb?

What is the change in auto ownership--region wide, by household, by community

type?

Infrastructure

How many new lane-miles of road (by functional classification), and bicycle and
pedestrian facilities will be built?

At the project level, and for the regional system, provide the current level of service,
and the forecasted changes both before and after any investment. The LOS should
not be limited to vehicles, but also be provided for pedestrians, bicyclists, and transit
users.
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APPENDIX C:
Project and Program Concerns

Why aren’t air quality beneficial projects part of the Scenario 3/3A RTP analysis funded?

Why isn’t the RTP’s aggressive regional vanpool program funded in the TIP? If funding
is dependent on the program being a transportation control measure (TCM), then the money
- should be programmed, but only made available once TCM status is given.

How will other, vet ta be proposed, air quality beneficial projects be funded?
Page 1-30 of the draft RTP/TIP states, “Additional SIP TCMs, which are strategies to

reduce single occupant vehicle travel, will be considered for inclusion into future updates of the
Interim RTP and Interim TIP upon completion of the Regional Development Guide for
Transportation.” How will these future TCMs be funded if ali of the money expected to be
available over the next three year is proposed to be completely programmed?

Use of STP-33C

As a funding category controlled by the ARC, as opposed to GDOT, STP-33C should not
be used for single-occupant vehicle capacity expanding projects. It should be dedicated to air
quality beneficial projects only. The road projects proposed to be funded by this category

should, once they are part of a conforming RTP, be moved to another category such as STP-33D
or NHS.

Use of CMAQ
It is inappropriate to use $33 million of CMAQ money to fund GDOT’s advanced

transportation management system. Doing so delays bicycle, pedestrian and transit projects.

Oppose C/D roads ,
We oppose ill conceived road projects like the collector/distributor capacity expansion

projects along Georgia 400 and I-85. These massive frontage roads will worsen air quality and
damage many neighborhoods.

More funding for transportation options is needed, including;

Bicycle and Pedestrian Projects: $50 million.

Commuter Rail: $100 million.

Cleaner government vehicle and bus investments: $50 million.

Conversion of general traffic lanes to High Occupancy Toll lanes (free for carpools) with

automated time-of-day pricing with net revenues devoted to enhancing alternatives to SOV

travel: $100 miilion.

¢ Express bus service to run from existing and new park and ride lots along existing and new
interstate high occupancy vehicle {anes: $10 million.

e Regional Vanpool that would provide thousands of people a real option to long commutes
and reduce congestion: $6 million.
New Park and Ride Lots including improved bicycle access and bike parking: $20 million.
Commuter assistance programs to help commuters voluntarily take advantage of
transportation options such as flexible work hours, parking cash out provisions of TEA-21,
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telecommuting, carpooling and transit: 36 miilion.
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PREVENTING DISCRIMINATION IN THE FEDERAL AID PROGRAM: A
SYSTEMATIC INTERDISCIPLINARY APPROACH
Handout 4-5

Environmental Justice and Title VI
A Paper Prepared By Tracey France FHWA Georgia Division Office, 1999

Fundamental Requirements

Environmental Justice (EJ) - Executive Order 12898 of February 11, 1994

“. .. each Federal agency shall make achieving environmental justice part of its mission by
identifying and addressing, as appropriate, disproportionately high and adverse human health or
environmental effects of its programs, policies, and activities on minority populations and low
income populations in the United States and its territories . . .”

Title VI of the Civil Rights Act of 1964 signed on July 2, 1964

“No person in the United States shall on the grounds of race, color, or national origin, be excluded
from participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.” The scope of Title VI was expanded
to include other protected groups. 23 U.S.C. 324 added sex as a protected category; Section 504 of
the Rehabilitation Act of 1973 added handicapped as a protected category and also the Americans
with Disabilities Act of 1990; and The Age Discrimination Act of 1975 added age as a protected
category.

Applications

The EJ Order does not convey to the Department of Transportation any enforcement authority.
However, under Title VI, DOT has jurisdiction and enforcement authority over its recipients
including authority over Title VI complaints of discrimination. Section 6-609 of EJ Order 12898
states “This order is intended only to improve the internal management of the executive branch and
is not intended to, nor does it create any right, benefit, or trust responsibility, substantive or
procedural, enforceable at law or equity by a party against the United States, its agencies, its officers,
or any person”

However, whenever a complaint alleging environmental discrimination is filed, we as officers of the
FHWA have the authority and obligation to determine whether it falls within the jurisdiction of Title
VI. In many instances, EJ issues alleging impacts covered by Title VI will fall within the purview
of Title VL

EJ introduces two new protected categories -- low income populations and minority populations.

Low income is not covered under Title VI; however, minority is covered in that it is construed to
mean the same thing as race, color, and/or national origin (ethnicity). It is assumed that if a person
is allegedly discriminated against because he/she is a minority, then he/she falls under either race,
color, or national origin.

EJ also introduces the concepts of disproportionately high and adverse human health effects.




2

While, Title VI does not mention this explicitly, it is implicit within Title VI. Title VI addresses
this in that no person on the grounds of one of the protected categories shall “be excluded from
participation in, be denied the benefits of or be subjected to discrimination . . .” Discrimination
covers a lot of ground and it may be direct or indirect; it may be intentional or unintentional -- if
harm is done to a member of one of the protected categories or there has been an impact, then there
is grounds for a complaint.

Under Title VI, a disproportionately high impact can be both positive or negative -- positive in the
form a benefit that one group is receiving vs another group who is being denied, or negative in the
form of an adverse impact or effect. Title VI covers all of this. In the area of Planning when
transportation decisions are made, are the benefits and adverse impacts being spread out in a manner
that meets the transportation needs of the communities being served? Is there a public involvement
process whereby every group or community has input? How is input solicited and as importantly
what is done feedback? What kind of outreach is done? What strategies are used to reach those
communities where there might be language, transportation, mobility, or other barriers? What about
the disabled? These are areas where the distinctions between Title VI and EJ get really fuzzy, and
they become almost one in the same thing.

ANTVI&EJ2.WPD.August 26, 1999



PREVENTING DISCRIMINATION IN THE FEDERAL AID HIGHWAY PROGRAM:
A SYSTEMATIC INTERDISCIPLINARY APPROACH
Handout 4-6
“Illegal Aliens” and the Uniform Act Questions and Answers

A. General
1. Q. What is the purpose of Public Law 105-117?

A. The purpose of P.L. 105-117 is to prohibit, with certain limited exceptions, the provision of
relocation payments or assistance under the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, as amended, to persons not lawfully present in the United States

2. Q. When did the law become effective?

A. On the day it was signed into law by the President, November 21, 1997. This position was
clearly conveyed in Cindy Burbank’s memorandum to the former Regional offices and her letter to
the other Federal agencies both dated February 23, 1998.

3. Q. Are moving expense payments covered by the law’s prohibition on benefits?

A. Yes.

4. Q. May a displacing agency choose to do nothing to implement the 1997 amendments and the
implementing regulation?

A. The law and the regulation require displacing agencies to take some implementing action or
risk losing Federal participation in the cost of relocation payments or assistance. The regulation
provides minimal requirements for complying.

5. What is the impact if State law does not authorize compliance with the 1997 amendments (and
subsequent final rule)?

A. Each state agency will have to determine if the lack of authorization prevents it from
complying. If an agency determines that it cannot comply, then Federal funds will not be able to

participate in the cost of any relocation payments or assistance.

B. Process-related

6. Q. When should potential displaced persons be informed of the requirements of P.L. 105-117?

A. Information concerning the requirements of P.L. 105-117 should be provided to potential
displaced persons no later than the provision of the General Relocation Notice (49 CFR 24.203(a)).



7. Q. When should the displacing agency seek the certification from the displaced person?

A. As early as the provision of advisory assistance and no later than the application for benefits
(claim).

8. Q. What is the role of the INS in the process outlined under the final rule?

A. The INS maintains a register of aliens who are lawfully in the U.S. and will serve as a
potential source of verification for persons who certify that they are aliens lawfully present in the
U.S. If an agency questions such a certification, it must check the residency status of the person
with the INS before denying benefits.

9. Q. How do I contact the INS?

A. The November 17, 1997, Federal Register contains a list of local INS offices. This list may
be found at 62 FR 61350. If you are unable to contact the INS, you may contact FHWA (Marshall
Schy at 202-366-2035 or Reid Alsop at 202-366-1371) to obtain the listing for the office nearest you.

10. Q. Does P.L. 105-117, the regulation, or another Federal statute require the displacing agency
to report to the INS any alien it believes to be present in the U.S. illegally?

A. No. The obligations of a displacing agency under P.L. 105-117 and the final rule extend only
to assuring that aliens not lawfully present in the U.S. do not receive Uniform Act relocation
payments and assistance. In addition, we asked the INS if another Federal statute requires the
reporting of a person thought to be an illegal alien and they have told us that there is no such
obligation.

C. Certification

11. Q. Must every person seeking benefits under the Uniform Act certify as to residency status?
A. Yes.

12. Q. What form may the certification take?

A. In keeping with our objective of minimizing prescriptive Federal requirements, we have not
required a particular form for the certification. As noted in the NPRM, we believe it would be
acceptable for an agency to incorporate the certification into its existing claim forms (for example,
by adding a group of boxes to be checked), if the agency determines that this approach is appropriate
to its process. However, in response to requests from a number of States, we have developed two
sample certification forms which may be used or not, as suits a State’s needs. Those sample forms
are attached following the Qs and As.



13. Three related questions:

a. What documentation should be required in support of the certification?
b. What should be the nature of a displacing agency's review process?
c. What findings must an agency make?

A. We believe that documentation standards, the nature of a displacing agency's review process,
and the question of required findings are matters best left to the displacing agency to determine,
except that all processes and criteria related to this rule must be nondiscriminatory.

14. Q. What might constitute "reason to believe" a certification may be invalid?

A. The determination of what constitutes "reason to believe" a certification may be invalid
should be based on the judgment of the displacing agency, relying on the agency staff's contacts with
the displaced person, their knowledge of the affected geographic area, contacts with neighbors and
neighborhood institutions, and various other factors specific to each situation.

15. Q. Are there certain circumstances which automatically would require documentation for a
certification,

A. Not to our knowledge. The commenter who raised this issue in response to the Notice of
Proposed Rulemaking did not provide any examples of such circumstances and we have been unable
to identify any. In particular, we question whether a policy which determined that a particular
situation(s) always required documentation could be implemented in a truly nondiscriminatory
manner. We continue to think that each case must be handled on an individual basis.

16. Q. Who may sign the certification in the case of a family that is to be displaced?

A. We believe that a head of household may sign the certification, just as a head of household
may sign the claim form for a relocation payment, and have so provided in new section 24.208(a)
(2). However, unlike an individual's certification, a head of household's certification also would
certify as to the residency status of other family members. Agencies should be careful to design their
certification materials to be sure they ask for a response appropriate to the displaced person's
situation.

D. Eligibility
17. What is the meaning of the term “exceptional and extremely unusual hardship?”

A. The final rule includes a definition of the phrase "exceptional and extremely unusual
hardship,” which focuses on significant and demonstrable impacts on health, safety, or family
cohesion. This phrase is intended to allow judgement on the part of the displacing agency and does

not lend itself to an absolute standard applicable in all situations.

18. Q. To whom does the "hardship exemption" extend?



A. When considering whether such an exemption is appropriate, a displacing agency may
examine only the impact on an alien's spouse, parent, or child who is a citizen or lawful resident
alien.

19. Q. What is a spouse?

A. In determining who is a spouse, we expect displacing agencies to use the definition of that
term under State or other applicable law.

20. Q. What documentation is required to support a claim of hardship?

A. In keeping with the principle of allowing displacing agencies maximum reasonable
discretion, we believe the question of what documentation is required to support a claim of hardship
is one best left to the displacing agency, as long as it is handled in a nondiscriminatory manner.

21. Q. May income level be a factor in the consideration of "hardship."

A. We believe the amendments contemplate a standard of hardship involving more than the loss
of relocation payments and/or assistance alone which, after all, is the basic thrust of the amendments.
Thus, we believe that income alone (for example, measured as a percentage of income spent on
housing), would not make the denial of benefits an "exceptional and extremely unusual hardship"
and qualify for a hardship exemption.

22. Q. When may an agency deny eligibility for benefits?

A. Under this rule, a displacing agency may deny eligibility only if: (1) a person fails to provide
the required certification; or (2) the agency determines that a person's certification is invalid, based
on a fair and nondiscriminatory review of an alien's documentation or other information that the
agency considers reliable and appropriate, including (for persons claiming to be lawfully present
aliens) review by the Immigration and Naturalization Service (INS); and (3) the agency concludes
that denial would not result in "exceptional and extremely unusual hardship."

23. Q. Does the answer in Question 22 mean that failure to certify can result in a denial of Uniform
Act benefits without INS verification?

A. Yes, provided the displacing agency is satisfied that the failure to certify constitutes a refusal
or inability to certify and is not merely an oversight, misunderstanding, or other mistake.

24. Q. May a denial of Uniform Act benefits under the 1997 amendments be appealed?

A. Yes. Any person who is denied eligibility may utilize the existing appeals procedure,
described in 49 CFR 24.10.



25. Q. How do the 1997 Uniform Act amendments apply to on-going relocation cases in which
displacement occurred after the passage of the amendments (November 21, 1997) but before the
effective date of the final rule (March 15, 1999)?

A. The general principle of the 1997 amendments is that, with certain limited exceptions, no
relocation payment or assistance under the Uniform Act should be provided to a displaced person
by a displacing agency if the agency is aware that the residency status of an alien is unlawful.

FHWA notified its field offices and the other Federal agencies whose programs are covered by the
Uniform Act of the law’s requirements and effect on February 23, 1998. Allowing a reasonable
amount of time for an agency to adapt its processes to the new requirements, FHWA believes that
no payment or assistance should have been provided to a person known to be in unlawful residency
status who was displaced after June 1, 1998.

Between November 21, 1997, and June 1, 1998, for payments which already had been made, or, in
the case of installment payments where an installment already had been paid, FHWA does not

believe it is necessary to seek repayment or to terminate the remaining installments.

E. Residential displacements

26. Q. How should payments be computed if some members of a displaced family are present
lawfully but others are present unlawfully?

A. There are two different computation methods, one for moving expenses and one for
replacement housing payments (RHP). For moving expenses, the payment is to be prorated based
on the proportion of lawful occupants to the total number of occupants. For example, if four out of
five members of a family to be displaced are lawfully present, the proportion of lawful occupants is
80 percent and that percentage is to be applied against the moving expenses payment that otherwise
would have been received.

For the RHP, the unlawful occupants are not counted as a part of the family and its size is reduced
accordingly. Thus a family of five, one of whom is a person not lawfully present in the U.S., would
be counted as a family of four. The comparable for the family would reflect the makeup of the
remaining four persons and the RHP would be computed accordingly.

27. Q. If a person who is a member of a family being displaced is not eligible for (does not receive)
Uniform Act benefits because he or she is in the United States unlawfully, is that person’s
income excluded from the computation of family income?

A. No, the person’s income is still counted unless the displacing agency is certain that the
ineligible person will not continue to reside with the family. To exclude the ineligible person’s
income would result in a windfall by providing a higher relocation payment because a family
member was not present lawfully in the United States. This is the result which led to the 1997
amendments in the first place.



28. Q. What is the effect of P.L. 105-117 on installment payments where one or more installments
remain to be paid?

A. As noted under Question 25, in the case of installment payments where an installment already
had been paid, FHWA does not believe it is necessary to seek repayment or to terminate the

remaining installments.

F. Business displacements

29. Q. Does the prohibition on benefits in Public Law 105-117 apply to businesses?

A. Yes. It seems clear that it does since the term "person" used in Public Law 105-117 is
defined broadly in the Uniform Act so as to include businesses (as well as farms and nonprofit
organizations). We believe the Congress intended to prevent the receipt of Uniform Act benefits by
any alien not legally present in the U.S. and not meeting the exception requirements previously
discussed under section D. Eligibility. We also believe that the prohibition on benefits must be
applied differently to the differing "ownership" situations found in, for example, a sole
proprietorship, a partnership, or a corporation.

30. Q. How are the differing ownership situations referred to in Question 29 to be treated?

A. As in the case of residential displacees, we think the answer lies in looking at the nature of
the entity to be displaced. Since a sole proprietorship involves only one person, the eligibility of the
business is synonymous with the residency status of its proprietor.

At the other end of the spectrum, it is our view that a corporation, as a legal person established
pursuant to State law, need only certify that it is authorized to conduct business in the United States.

For partnerships or other associations that have more than one owner but are not incorporated, we
believe that the certification must be designed to elicit a response reflective of the status of all of the
owners. If any of the owners are not eligible, no relocation payments may be made to such ineligible
persons. Finally, any relocation payments for which the business would otherwise be eligible should
be reduced by a percentage based on the proportion of eligible owners to the total number of owners.
For example, if four out of five owners of a business to be displaced are lawfully present, the
proportion of lawful occupants is 80 percent and that percentage is to be applied against the
relocation payment(s) that otherwise would have been received.

We have adopted a similar approach to mixed eligibility in residential situations and have added
clarifying language in Sec. 24.208(c) of the final rule.

31. Q. The law prohibits payments to “persons not lawfully present.” Does this mean that the
owner(s) of a business must be present in the United States to be eligible for Uniform Act

benefits?

A. No. The focus is on the displaced person’s unlawful residency status, not his or her presence



in the United States. If the owner of a business located in the U.S. was, for example, a resident of
Great Britain and the business was displaced by a Federal or federally-assisted program or project,
the owner’s residency would have no effect on eligibility for Uniform Act benefits.



SAMPLE FORM SAMPLE FORM SAMPLE FORM SAMPLE FORM
CERTIFICATION CONCERNING LEGAL RESIDENCY
IN THE UNITED STATES

[Please read instructions below before completing this form]

RESIDENTIAL DISPLACEMENTS

(1) (2) 3)
Number of Number of  Number of Aliens
Occupants Citizens Lawfully Present

a. Individual or Family:

NON-RESIDENTIAL DISPLACEMENTS

(1 () 3)
Number of Number of Number of Aliens
Owners Citizens Lawfully Present
b. Sole Proprietorship
or Partnership:
c. Corporation:
I certify that (name of corporation) is established pursuant to State law and is

authorized to conduct business in the United States.

Instructions:

1. Please address only the category (individual, family, corporation, etc.) that describes your
occupancy status.

2. Please note: If columns (2) plus (3) do not equal column (1), a reduction in the relocation
payment(s) for which the displaced entity would otherwise be eligible may be indicated.

3. For item b include only owners who reside in the United States.

4. Your signature on this (or the claim) form constitutes certification.



SAMPLE FORM SAMPLE FORM SAMPLE FORM SAMPLE FORM
CERTIFICATION CONCERNING LEGAL RESIDENCY
IN THE UNITED STATES

[Please read instructions below before completing this form]

RESIDENTIAL DISPLACEMENTS

a. Individual. I certify that [ am: (check one) a citizen of the United States ; an alien
lawfully present in the United States

b. Family. I certify that there are persons in my household and that are citizens
of the United States and are aliens lawfully present in the United States.

NON-RESIDENTIAL DISPLACEMENTS

c. Sole Proprietorship. I certify that: (check one) I am a citizen of the United States ;[ am
an alien lawfully present in the United States  ; I am a non-U.S. citizen not present in the
United States .

d. Partnership: I certify that there are partners in the partnership and that are
citizens of the United States, are aliens lawfully present in the United States, and
are non-U.S. citizens not present in the United States.

e. Corporation. I certify that __ (name of corporation) is established pursuant to State law
and is authorized to conduct business in the United States.

Instructions:

1. Please address only the category (individual, family, corporation, etc.) that describes your ~ occupancy status.
2. For items b and d above, please fill in the correct number of persons.

3. The certification for a non-residential displaced person may be signed by an owner or other person authorized to
sign on its behalf.

4. Your signature on this (or the claim) form constitutes certification.
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PREVENTING DISCRIMINATION IN THE FEDERAL AID PROGRAM:
A SYSTEMATIC INTERDISCIPLINARY APPROACH -
Handout 4-7
Processing Complaints of Discrimination Under Title VI of the Civil Rights Act of 1964
Prepared by: Humberto R. Martinez, FHWA Headquarters Office of Civil Rights

I. THELAW B
. Title VI of the Civil Rights Act of 1964 {42 U.S.C. 2000d}.
"No person in the United States shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance.”
> Sex added by Federal Aid Highway Act of 1973 {23 U.S.C. 324}.
> Handicap added by Section 504 of the Rehabilitation Act of 1973 {29 U.S.C. 790}.
> Age added by Age Discrimination Act of 1975 {42 U.S.C. 6101}.
>

Scope expanded by Civil Rights Restoration Act of 1987 {P.L. 100-209} to include all of
a recipient’s and contractor’s programs or activities whether federally assisted or not.

. THE PROCESS

AUTHORITIES

. 49 CFR 21.11(b), U.S. DOT’S Title VI Regulations

"Any person who believes himself or any specific class of persons to be subjected to
discrimination prohibited by this part may by himself or by a representative file with the Secretary
a written complaint. A complaint must be filed not later than 180 days after the date of the
alleged discrimination, unless the time for filing is extended by the Secretary."

. 23 CFR 200.9, FHWA Title VI Regulations
These regulations require recipients to among other things;

Develop procedures for prompt processing and disposition of Title VI complaints.
Investigate complaints with civil rights personnel trained in compliance
investigations.

Forward complaints to FHW A within 60 days of rece1pt

Maintain a complaint log.

L2 A



. DOT Order 1000.12, Chapter V - Complaint Procedures

DETERMINING JURISDICTION

L.

6.
ACTION

L.

Does the complainant have standing?

-See Title VI and 49 CFR 21.11(b)
-"Any person" who believes

Is the complaint about an action, inaction, or result covered?
-Exclusion from participation -
-Denial of benefits

-Discrimination

Does the complaint directly or indirectly allege action, inaction, or result on
bases of race, color, national origin, sex, handicap, or age?

Is the complaint timely?

-Within 180 days after the alleged act or if continuing acts, the date on which act
was discontinued.

What is the form of the complaint?

~Written

-Signed N

-Provides sufficient detail to determine jurisdiction and identify issues and desired
actions.

Does the program or activity complained about involve federal assistance?

Contact complainant to:

-Acknowledge receipt of complaint.

-Clarify complainant’s perspective and issues.

-Identify relief being sought. N

-Obtain any other additional information that the complainant may have.



2. Identify the issues.
Some examples:

. Whether allocation of funding for construction of facilities is
discriminatory.

- Whether non-elected transportation planning bodies exclude persons on
the basis of the prohibited factors from membership.

- Whether the appraisal of property to be taken as a result of a
transportation facility or program is conducted on a discriminatory basis. -

- Whether relocation benefits and adv1sory services are prov1ded ona
discriminatory basis.

. Whether efforts to involve the public in the transportatmn planning
process exclude persons on a discriminatory basis.

. Whether the collection of data and analysis are sufficient to identify
minority or low income communities and the impacts of transportation
programs and facilities on these communities.

- Whether inspections of work in progress discriminate against certain firms
on the basis of race, color, national origin, age, sex or disability.

- Whether the mitigation of adverse impacts (air, noise, safety, cohesion,
access to services, aesthetics) in minority or low income communities is
conducted in a nondiscriminatory manner.”

- Whether transportation facilities and systems are located in a
discriminatory manner.

- Whether the maintenance and upkeep of transportatlon facilities and
equipment are discriminatory.

3. Identify the applicable authorities.
Examples;

- Title VI of the Civil Rights Act of 1964

- 49 CFR 21 DOT’s Title VI Regulations

- 23 CFR 200 FHWA'’s Title VI Regulations

- Other regulations pertaining to Planning, Research, Project Development,
Right of Way and Relocation, and Contract Administration.

- Title VI Assurance
- Recipient’s approved Title VI Program Document
- Appropriate Contract Provisions

- Policies and Directives



4.

Examples;

5.

Examples;

10.

Identify the information required and the sources of the information on point
with the issue(s) raised.

Criteria/formulas to allocate funding for transportation programs and
facilities.

Input solicited from the public in establishing the criteria.

Data reflecting the application of the criteria over a period of time.
Inventory of data collected and analyzed in the planning and advancement
of transportation programs and facilities to identify the affected
communities. B

Application of inspection standards by inspectors during work in progress.
Comparison of property appraisals.

Membership of non-elected planning body

Verification of mitigation measures undertaken.

Average age and maintenance of transit rolling stock serving minority and
low income communities compared with other communities.

Location of transit routes and justification.

Identify the other program officials that will be involved in the investigation
and establish roles and responsibilities.

-

-

-

-

Conduct investigation/evaluation.

Legal
Engineering/Construction
Contract Administration
Right of Way and Relocation
Planning

Environment

Research

Other Modes--(Transit, Aviation, Port Authorities)

Analyze findings.

Prepare report of findings.

Agree on desired outcomes.

Issue report and provide notice of appeal rights if appropriate.



5

Note: Under 49 CER 21, intent to discriminate is irrelevant, effect is what counts. If the
net effect is exclusion from participation in, denial of benefits or discrimination on the
basis of any of the prohibited factors, a violation of Title VI has occurred.

Di\Training Power Points\EITLEG\TECOMPLA. WPD. August 26, 1999
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PREVENTING DISCRIMINATION IN THE FEDERAL-AID PROGRAM:
A SYSTEMATIC INTERDISCIPLINARY APPROACKH
Case Study 4-1
Mr. Dame Mas Dinero vs. A State DOT

You have just received a letter from a Mr. Dame Mas Dinero alleging that the allocation of
funding by the A State DOT is allocating funding for transportation projects in a manner which
tends to favor other districts in the State over his district which is predominantly Hispanic.

The complainant does not mention the words “discrimination” or cite any law governing
illegal discrimination. The letter does mention that the reason the complainant feels is the
cause of the inequity is the fact that his district is predominantly Hispanic.

Prepare a course of action.

1. Is this a complaint?
2. Should you accept this as a complaint?
3. If so, under what authority?
4, Does the complainant have standing to file this action?
5. What are the issues?
6. What information would you need?
7. Wherg would you get the information? - i N
8. Who else (persons and offices) would you involve in processing this matter?

9. How would you proceed?

10.  Describe some potential outcomes.

TVITRNG#1: AXMARQUEZ3.WFD.June 4, 19%6



PREVENTING DISCRIMINATION IN THE FEDERAL-AID PROGRAM:
A SYSTEMATIC INTERDISCIPLINARY APPROACH
Case Study 4-2
Project Development

FACTS

1.

The State DOT just received a letter which reads as follows:

“Dear Sir:

| am a resident of the Walnut Hills community in Whynot. My family and |
have lived here for 15 years. We are members of the Walnut Hills Baptist

Church and have many close, long term friends who have also lived in ttis
community for a number of years.

| have leained from some friends that the highway department is planning
to construct a new highway through Walnut Hills. | cannot understand why
the highway department would want to disrupt all those families and divide
our community when there is open land a few miles west where no one
would be disturbed. It's true that many of the people in this community are
poor and have let their property run down, but | don't think the city should
decide to clean it up by building a highway through here. That's exactly
what | think is happening, just because we are poor and black.

Is there any way the highway department will listen to our concerns? |
have called the local office and was told that the department will not hold a
public hearing on the project.

Any help you can provide to our community will certainly be appreciated by
us.

Sincerely,

John Q. Public”

A public notice was published in the local newspaper 2 months ago offering
to hold a public hearing. There was no response from the public.

There will be 20 families displaced by the project:

18 families are minority
15 families have annual incomes of between $10,000 and $15,000



Average family size is 5
Average age of residents is 40
Average length of residence is 12.5 years

There will be 5 businesses displaced:
Three are small businesses, owned and operated by minorities.
One is a chain fast-food restaurant.
One is a major company-owned service station.

4.  Anenvironmental assessment was done on this project. It was determined

that there would be no significant impacts resulting from the project. There
were no alternative except the no build alternative.

UESTIONS
1. What is the issue(s) in this case (if any)?

2. Identify additional information needed (if an

3. Roles and responsibilities (who is supposed to do what?).
4. Identify possible strategies to informally resolve the case.




PREVENTING DISCRIMINATION IN THE FEDERAL-AID PROGRAM:
A SYSTEMATIC INTERDISCIPLINARY APPROACH
Case Study 4-3
Right of Wa

FACTS

The State DOT has a complaint of racial discrimination from a minority
resident of a community where the State has been acquiring right-of-way -
for a Federal-aid project. The complainant has made the following
allegation:

“| feel | have been discriminated against because of my race. The highway
department did not provide enough information to me regarding my rights
for me to know what actions | should take. | was contacted one time by
letter concerning the purchase of my house. The letter told what amount
was being offered and gave me 2 weeks to consider the offer. One month
after | had received the first letter, | received a second letter advising me
that | was being taken to court to force me to sell my property. | did not
know that the highway department had the right to do this or that they
would take action so soon. A neighbor of mine, who is not a minority,
received a letter as well as several visits by people from the highway
department. He received his letter about 2 months before | did. | feel | am
being pressured because of my race.”

2. You are aware of the project in question. The State has been anxious to
clear all right-of-way and begin construction. Local officials have been
pushing for completion of the project.

QUESTIONS

1. What is the issue(s) in this case (if any)?

2. Identify additional information needed (if any).

3. | Roles an& responsibilities (who is suggos;d to do what?).

4, Identify possible strategies to informally resolve the case.



PREVENTING DISCRIMINATION IN THE FEDERAL-AID PROGRAM:
A SYSTEMATIC INTERDISCIPLINARY APPROACH
Case Study 4-4
Construction #1 _

FACTS

1. You are a highway engineer for the State highway department. You have
just returned to your office after completing an inspection of a project being
constructed by Hobbs Construction Company. You have called the State
Title VI Specialist into your office to discuss a couple of your findings.

2. The project is for new construction of a major four-lane highway near the
edge of the city. The contract is approximately $5 million and covers all’
activities (grading, landscaping, fencing, drainage, etc.) for the construction
of the highway. The project is 25 percent complete. The contractor has
subcontracted about $500,000 of work, all to nonminority subcontractors.
He is planning to subcontract another $200,000 within the next few weeks.
During your inspection, you learned that he sent letters to two DBE and six
nonminority subcontractors for this work. He has not received a response
from the DBE subcontractors and is planning to give the subcontract to one
of the nonminority firms he has dealt with several times before. There are
two more DBE’s listed in the State’s DBE directory who do this type of
work.

3. The contractor is constructing a batch plant in a minority community
adjacent to the project sife. The trucks will have to go through local streets
in the community. Ordinarily, you would not have thought this to be a
problem but you overheard one of the supervisors at the project site make
a remark to the effect that this route was “better than going through a white
community.” Upon reflection, you remember that this contractor had
established a batch plant in a minority community on a project last year.
There is some undeveloped land a coupie of miles from the project site.

QUESTIONS

1. What is the issue(s) in this case (if any)?

2. Identify additional information needed (if any).

3. Roles and responsibilities ( who is supposed to do what?).

4, Identify possible strategies to informally resolve the case.



EACT

PREVENTING DISCRIMINATION IN THE FEDERAL-AID PROGRAM:

4 SYSTEMATIC INTERDISCIPLINARY APPROACH
Case Study 4-5
Construction #2

S

1.

You are a State Construction Liaison Engineer working out of the
Headquarters office. You were emploved by the Smithfield Construction
Company part-time for 6 years prior to completing your Civil Engineer’s
degree. Your job responsibilities are to monitor the quality of highway
construction and adherence by contractors to contract specifications. This
entails frequent field trips Statewide to project sites and discussions with
State and contractor project personnel. You have the authority to
recommend corrective actions whenever you identify problem areas. Such
recommendations may be directed to all organizationatl levels within the
highway department: Resident Engineer, District Engineer and
Headquarters.:

On a recent field trip (August 3, 1997), Bill Smith, Resident Engineer for
Interstate Projects I-001(120) and 1-001(250), showed you a letter he
received from J & Y Construction Company, the prime contractor on
Project 1-001(120). The letter (attached) alleged unfair treatment by the
State's inspectors. He also alleged that the prime contractor on Project
1-001(250), Smithfield Construction Caompany, received much more
fenient treatment from the inspectors.

J & Y Construction Company has 3 years of experience as a prime
contractor. This is the firm's first prime contract on a Federal-aid highway
project. The president of the company is Joe Sanchez.

Smithfieid Construction Company has 15 years of experience as prime
contractor on numerous Federal-aid projects. Jack Sample is the president
of this company.

QUESTIONS

1.

2.

What is the issue(s) in this case (if any)?

Identify additiona! information needed (if any).

Roles and responsibilities (who is supposed to do what?).

Identify possible strategies to informally resolve the case.



J & Y CONSTRUCTION COMPANY
P. 0. BOX 1831
LittleTown, Big State 55511
JUNE 3, 1997

Mr. Bill Smith, Resident Engineer
State Highway Department

P.O. Box 1525

Big City, Any State 77722

Dear Mr. Smith:

Although you and | have discussed this before, | am formally notifying you of what
| feel is unfair treatment against me by your inspectors. | have been constantly -
harassed by your people on signing of detours and temporary erosion control
measures. One of your inspectors has even threatened to withhold my next
monthly estimate unless | satisfy him.

| don’t mind tough inspectors so long as all contractors are expected to comply to
specifications equally. | know for a fact that the contractor on Project I-001(25) is
allowed to get away with murder. Not only that, but he has been granted plan
changes while | have not.

I am giving you one more opportunity to straighten out this problem to my
satisfaction before proceeding further.

Respectfully yours,

Joe Sanchez

President, J & Y Construction Company
cc:

Max Jones, State EEO Officer
John Goldberg, Attorney at Law



PREVENTING DISCRIMINATION IN THE FEDERAL-AID PROGRAM:
A SYSTEMATIC INTERDISCIPLINARY APPROACH
Case Study 4-6
Research

FACTS

1.

You are conducting a Title VI assessment of the State’s research program.
A copy of the program for the coming year has been provided to you
(attached).

The State Research Engineer has received proposals on all of the new
projects from State University.

State University has a large civil engineering school and has consistently
done very good work on projects.

The highway department has not solicited proposals from any other
universities in the state. There are fwo other universities; one of these is a
large nonminority university which has a small civil engineering school.
The other one is a smaller minority university which does not have an
engineering school. This university has done some social-type research
for the State.

- QUESTIONS

1.

2.

What is the issue(s) in this case (if any)?

Identify additional information needed (if any).

Roles and responsibilities (who is supposed to do what?).
Identify possible stfategies to informally resolve the case.



STATE RESEARCH PROGRAM

FY 1998
Research Study No. Title

2-18-98-233 Priority Treatment of Narrow
Bridges

2-9-99-240 Fly Ash Experimental Projects

3-8-99-249 Implementation of Rigid Pavement
Overlay and Design System

3-9-99-252 Design and Characterization of
Recycled Pavement Mixtures

3-9-99-253 Moisture Effects on Asphalit
Mixtures

3-8-00-256 The Study of New Technologies for
Pavement Evaluation

2-9-99-261 Evaluation of Fabric Underseals

1-10-01-272 Heating as Asphalit Tank Using
Passive Solar Methods

2-9-00-285 Asphalt Concrete Mixture Design
and Specification

*2-18-03-343 Improved Design of Light Poles,
Guardrails and Other
Appurtenances

*2-18-03-349 Improved Adheéion of Temporary
Pavement Marking Materials

*3-9-03-358 The Effect of Mix Temperature on
Asphalt Mixtures as Related to
Drum Mixtures :

*NEW PROPOSED RESEARCH STUDIES
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